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The Honorable  John  Hannah, Jr. 
S e c r e t a r y  o f  S t a t e  
E l e c t i o n s  D i v i s i o n  
P. 0. BOX 12060 ,; , a ,  

Aus t in ,  Texas  78711-2060 : I.' 

. 1'

Dear M r .  S e c r e t a r y :  

T h i s  r e f e r s  t o  Chap te r  1 0 3 2  (1993) ,  which c r e a t e s  a  f o u r t h  
distr ict  c o u r t  j udgesh ip  i n  Midland County, t h e  385th J u d i c i a l  
District Cour t ,  t o  b e  e l e c t e d  a t  l a r g e  by d e s i g n a t e d  p o s i t i o n  
w i t h  a m a j o r i t y  v o t e  requi rement  f o r  t h e  S t a t e  o f  Texas,  
s u b m i t t e d  t o  t h e  A t t o r n e y  Genera l  pursuant  t o  S e c t i o n  5 o f  t h e  
Vot ing  R i g h t s  A c t  o f  1965,  a s  amended, 4 2  U.S.C. 1973c. W e  

:r 'eceived y o u r  r e s p o n s e  t o  o u r  September 2 4 ,  1993,  request f o r  
a d d i t i o n a l  i n f o r m a t i o n  on March 10 ,  1994. 

W e  have  g i v e n  c a r e f u l  c o n s i d e r a t i o n  t o  t h e  i n fo rma t ion  you 
have p rov ided ,  a s  w e l l  a s  1990 Census d a t a ,  comments r e c e i v e d  
from i n t e r e s t e d  p e r s o n s ,  and in fo rma t ion  con ta ined  i n  t h e  s t a t e ' s  
e a r l i e r  submiss ion  o f  t h e  c r e a t i o n  of a d d i t i o n a l  j u d i c i a l  
d i s t r i c t  c o u r t s  i n  o t h e r  Texas c o u n t i e s  and t h e  r e c o r d  i n  
r e l e v a n t  j u d i c i a l  d e c i s i o n s .  I n  Midland County, Hispanic  persons  
c o n s t i t u t e  2 1  p e r c e n t  o f  t h e  t o t a l  popu la t ion  and 18 p e r c e n t  of  
t h e  v o t i n g  a g e  p o p u l a t i o n .  Black persons  comprise e i g h t  p e r c e n t  
of  t h e  c o u n t y t s  t o t a l  p o p u l a t i o n  and seven p e r c e n t  o f  t h e  v o t i n g  
age  p o p u l a t i o n .  Our rev iew of t h e  c o u n t y f s  e l e c t o r a l  h i s t o r y  
i n d i c a t e s  t h a t  b l a c k  and Hi span ic  v o t e r s  a r e  p o l i t i c a l l y  cohes ivs  
and t h a t  c o u n t y  e l e c t i o n s  a r e  c h a r a c t e r i z e d  by r a c i a l l y  p o l a r i z e d  
v o t i n g  p a t t e r n s .  

The e l e c t i o n  of d i s t r i c t  c o u r t  judges by numbered j u d i c i a l  
d i s t r i c t s  f u n c t i o n s  .as a numbered p o s t  requirement  and h a s  t h e  
e f f e c t  of  e l i m i n a t i n g  t h e  a b i l i t y  of  minor i t y  v o t e r s  t o  u t i l i z e  
s i n g l e - s h o t  v o t i n g .  W e  f u r t h e r  n o t e  t h a t  nomination f o r  t h i s  ne.d 
j u d i c i a l  p o s t  is s u b j e c t  t o  t h e  g e n e r a l  requfrement  i n  Texas l a x  
t h a t  a s u c c e s s f u l  c a n d i d a t e  must o b t a i n  a  m a j o r i t y  of  t h e  v o t e s  
c a s t  i n  a p a r t y  pr imary .  Numerous f e d e r a l  c o u r t  d e c i s i o n s  have 
c h r o n i c l e d  i n s t a n c e s  where a t - l a r g e  e l e c t i o n s ,  :numbered p o s t  



requirements, and the runoff system have been adopted in Texas 

with clearly discriminatory motives, and where their use has 

produced the intended discriminatory results. 
. . .  

We have analyzed the statets decision to expand the at-large 

election system in Midland County against this backdrop. We 

recognize that the state has asserted that it has an interest in 

adding a fourth judgeship to the circuit in order to relieve an 

overcrowded court docket. However, the state has not shown that 

serving that intersst need be tied to expanding the existing 

at-large method of electing district court judges. 


Prior to the state's adoption of the change at issue in this 

submission, the Attorney General had interposed an objection to 

the expansion of the at-large system in the creation of nine 

other district court judqqsh'ips in the state. In our November 5, 

1990, objection letter, we noted that a review of legislative 

discussions in 1989 revealed that it was commonly understood 

among Texas legislators that the election of district court 

judges at large and by numbered post, subject to a runoff 

requirement, has a racially discriminatory impact. Legislative 

hearings in March and April of 1993 confirm the widespread view 

among Texas legislators that the method of electing district 

court judges in Texas dilutes minority voting strength. Thus, it 

'-'appearsthat in creating the 385th Judicial District in Midland 

County in 1993, the state understood that the method of electing 

the proposed judgeship would have a racially discriminatory 

impact but decided to use this election scheme rather than an 

alternative method of selecting judges that would be fair to 

racial and ethnic minorities. 


Under Section 5 of the Voting Rights Act, the submitting 
authority has the burden of showing that a submitted change has 
neither a'discriminatory purpose nor a discriminatory effect. 
Georqia v. United States, 411 U.S. 526 (1973); see also the 
Procedures for the ~dministkation of Section 5 (28 C.F.R. 51.52). 
In light of the considerations discussed above, I cannot 
conclude, as I must under the Voting Rights Act, that your burdsn 
has been sustained in this instance. Therefore, on behalf of the 
Attorney General, I must object to the creation of the 385th 
Judicial District Court in Midland County. 

In reaching our decision, we are not unmindful of the recent 
decision of the United States Court of Appeals for the Fifth 
Circuit in Leaaue of United Latin American Citizens v.  Clements, 
999 F.2d 831 (5th Cir. 1993) (en banc) , cert. denied, 114 S. Ct. 
878 (1994), which held that the method of electing district c s u r l  
judges in Midland and other counties in Texas does not violate 
Section 2 of the Voting Rights Act. We note, however, that tho 
court did not make findings on the issue of whether racial 



purpose underlies the adoption or maintenance of the method of 

electing district court judges in Midland or other Texas 

counties. Moreover, the LULAC decision does not affect the legal 

stanaards to be applied when jurisdictions seek preclearance of 

voting changes under Section 5 .  See, e.a., Citv of Richmond v. 

United States, 422 U.S. 358, 373-374 n.6. (1975). Thus, in light 

of our conclusion that the state has failed to meet its burden of 

showing that the change under submission is not designed to 

dilute minority voting strength, it is unnecessary to reach the 

question of whether use of the at-large election system with 

numbered pcsts and a majority vote requirement would violate 

Section 2 of the Voting Rights Act. See 28 C.F.R. 51.55. 


We note that under Section 5 you have the right to seek a 

declaratory judgment from the United States District Court for 

the District of Co1umbiat;hat the proposed change has neither the 

purpose nor will have the effect of denying or abridging the 

right to vote on account of race, color, or membership in a 

language minority group. See 28 C.F.R. 51.44. In addition, you 

may request that the Attorney General reconsider the objection. 

See 28 C.F.R. 51.45. However, until the objection is withdrawn 

or a judgment from the District of Columbia Court is obtained, 

the creation of the 385th Judicial District Court in Midland 

County continues to be legally unenforceable. See Clark v. 


...h e m e r ,  500 U.S. 646 (1991) ; 28 C.F.R. 51.10. 

To enable us to meet our responsibility to enforce the 

Voting Rights Act, please inform us of the action the State of 

Texas intends to take concerning this matter. If you have any 

questions, you should call George Schneider (202-307-3153), an 

attorney in the Voting Section. 


ah@
Deval L. Patrick 

Assistant Attorney General 


Civil Rights Division 



