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Dear Ms. Men

This refers to the change in the method cf electicn frem
single-member districis tc an ac-large system employing
cumulative voting, its implementation schedule, and the

subsequent revisiocn c¢f the implementation schedule as
subsequently revised for the Haskell Consclidated Independent
Schocl District in Haskell, Kacx, and Throckmor:ion Counties,
Texas, submitted to the Aztorney General pursuant to Section 5 of
rne Veting Rights Act, 42 U.S.C. 13%73c. We received your
esponses to our February S ] iesT for additizcnal
informaticn on July 25, and S 5, 5, 7, aand 1z, 2001.

We have considered carefully the informazicn you have
provided, as well as Census data, ard commencts and information
from other interested parties. According tc the 2000 Census, the
Haskell Consolidated Indererdent School District [the district]
has a population of 3,845, of whom 19.7 percent are Hispanic and
3.2 percent are black persons.

Cur analysis of the district's electoral history indicates
that under the current method of electicon, which utilizes seven
single-member districts, Hispanic voters have been akle to elect
candidates of their choice to office in at least one district.

We note that this electicon method resulted from the settlement of
federal litigation claiming that ths previous methed, an at-iarge
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system with staggered terms, violated Section 2 ¢of the Voting
Rights Act. League of United Latin American Citizens, District 5
LULAC v. Haskell Consolidated Independent School Districts, No.
193-CV-0178(C) (N.D. Tex. Oct. 21, 1994). The school district
implemented the single-member district system, which contained
one district with a Hispanic¢ population majority, in 1995.

Under a cumulative voting system, voters are allocated a
number of votes equal to the number of offices that are being
contested at that particular election and can assign all of their
votes to one candidate. Thus, a candidate supported by voters
who are a minority of the electorate can win with support from
fewer voters than in a traditiconal at-large election. A
statiscical measure, known as the “threshold of exclusion,” can
determine the lowest percentage of SupportT frem a single groug

that ensures their candidate will win no mattexr what other vorers
de. This level of support is 32 gercent in a two-seat race and
2% percent in a three-seat race. Thus, for Hispa:ic voters tc
elect a candidate of their choice ir & three-seat contest, they
must elther constitute 25 percent of zthe electorats or be able Lo
count on encugh non-Hispanic votss to reach that threshold. The
schecol district has conceded thaz it will be virtually impossible
for mincrity voters to eleact at l=2ast cne candidate of their
choice urndexr the board’s proposed meched cf elsction without non
Hispanic cross-over voting. According.ly, we nave examined tne
ability ©f candidates supported by the Hisvanic community to
attract rnon-Hispanic votes in pasi elecLiznhns

Only cne Hispanic candida:e nad kpeen elected te cthe board o¢f
trustees prior te the implementation ¢f single-mempber discriccs
in 1995. From 1981 to 1994, tnefe were five attempts by four
Hispanic cardidates to win a seat on :she school board. Based on
the information provided by the district, in onlv cne instance
has a Hiscanic candidate's vote total exceeded the threshold o:
exclusion. In the 19°3 contest for Place 1, a Hispanic
candidate's vote total ceeded tne thresncld by only 0.8
percentage points. Acc ordlnolv based on the informaticn
available, 1t appears that candidates favered oy the Hispanic
community have not consistently received significant non-Hispanic
cross-over voting, much less at the levels claimed by the
district.

Given the demographics of the schocl district and apparent
voting patterns within it, the jurisdiction has not carried its
burden that the proposed change will not significantlv reduce the
ability of minority voters to elec:t candidates of their choice to

the schcol board.
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We have also examined the reasons proffered by the district
in support of the change, such as allegedly low voter turnout
during the time that it utilized single-member districts as
compared to purportedly higher turnout under the at-large system.
An analysis of past voter turnout information does not support
the board’s position. For example, in May 2001, the board claims
that less than one percent of the registered voters in District 1
cast a ballot. A closer examination indicates that the candidate
for that position was unopposed and the election would have been
cancelled, with the candidate being sworn into office, had there
not been another cffice on the ballot beinc corntested.

Mcreover, in both the Section 5 submission and at the
February 10, 2000, public hearing, school koard cofficials claimed

=

that voter turnout was higher in ac-ilarge electicns. The

district cited the 1593 election, calculating that 1,445 persons
voted, a 6<.5 percent turnout raze, and, the 1994 election in
which 1,863 persons, or 73 percent of the raglstered VoLers
voted, as evidence of the need to return to at-large electicns
This assertiocon dces not w;:ﬁsra“u clcse scrutiny. In becth cf
these elections, cwc numcered pos wexe upr for slection and a
voter cculd vote for beth posts. cc:rdlng to the 1993 election
returns, cthere were 73C vctes for Place I candidates and 735
votes for Place II candidates for a tccal of 1,463 The 1994
figurs cf 1,853 1s the result cof similar caiculaticn The only
way tec arrive at the district's numbers is tc assume that every
voter w*o cast a ballot for one vost chose nct to vete for the
secornd cifice. Ws do not kelieve that such an assumption 1s
warrantec here.

Under Section S5 of the Voting Rights Act, the submitfting
authcricy has the burdern of showing that a submitied chance has

neither a discriminatory purpose nor a discriminatory efiesct.
Georaia v. United States, 411 U.S. 526 (1373); see also the
Procedures for the Administraticn of Section 5, 28 C.F.R. 51.52.
In light of the considerations discussed abcve, I cannot conclude
that ycur burden has been sustained in this instance. Therefore,
on behalf of the Acttorney General, I must object to the change to
cumulative voting with staggered terms.

In icts request foxr preclearance, the disctrict notes that 1f,
in fact, the change is retrogressive, individuals in the minoricy
community would be free either to petition the board to change
the method of election or to institute further litigation. This
suggescion igncres the essential purpcse of Secricn 5, which is
to ensure that gains achieved by minority voters not ke subverted
by retrocgressive changes. Accordingly, we can not accede to the
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We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the proposed changes neither have
the purpose nor will have the effect of denying or abridging the
right to vote on account of race, color, or membership in a
language minority group. See 28 C.F.R. 51.44. In addition, you
may request that the Attorney General reconsider the objection.
See 28.C.F.R. 51.45. However, until the objection is withdrawn
or a judgment from the District of Columbia Court is obtained,
the changes continue to be legally unenforceable. Clark v.
Roemer, 500 U.S. 646 (1981); 28 C.F.R. 51.10.

The A:ztorney General will make no determinaticn regarding
the submitted implementation schedule because it is dependant
upont the objected to change in the methed of election.

We understand that the scheol district emplcys Spanish
language election procedures. V“Spanish language electicn
to

procedurss” refers such mattsers as the procedures for
translating electicn-related informaticrn and materials {e.c.,
notices, advertisements, informaticnal pamphlets, ballots; 1nto
Spanish {(include examples of such documents), procecdures for
corfirming the accuracy c¢f the translations, and the procedures
used to trovide cral assistance or infcrmation in Spanish at
pcliing rlaces, early voting locaticns, as well as publicity in
Spanish regarding the availability of Spanish language
assistance. See Interprstive Guidelines: Implementation of the
Prcvisions cf the Voting Rights Act Regarding Language Mincerity
Grecups, 28 C.F.R., Part 55 (copy enclosed:.

Our records fail to show tha: this change affecting wvecti
has beer submitted to the United States District Court for the
District of Columbia for judicial review or tc the Attorney
General for administrative review as reguired by Section 5 o
Voting Rights Act, 42 U.S.C. 1973¢c. If our information is
correct, 1t 1s necessary that this change either be brought
before the District Court for the District c¢f Columbia or
submitted to the Attorney General for a determination that it
does not have the purpose and will not have the effect of
discriminating on account of race, color, or membershilp in a
language minority group. Changes which affect voting are legally
unenforceable without Section 5 preclearance. Clark v. Rgemer,
500 U.S. €46 (1991); Procedures for the Administration of
Section 5 (28 C.F.R. 51.10)}.
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To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the acticon Haskell
consolidated Independent School District plans to take concerning
this mattexr. If you have any qguestions, you should call Ms.
cudybeth Greene (202-616-2350), an attorney in the Voting
Section. Refer to File No. 2001-2924 in any response to this
later so that ycur correspondence will he channeled properly.

Accorney General
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