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IN THE UNI TED STATES COURT OF APPEALS
FOR THE NI NTH CI RCUI T

No. 99-15795
JOAQUI N VELES, et al.,
Plaintiffs-Appellants
V.
CARL E. LI NDOWN AND MARY L. LI NDOW
Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

BRI EF FOR THE UNI TED STATES AS AM CUS CURI AE | N
SUPPCORT OF THE APPELLANTS URG NG THE COURT TO
VACATE AND REMAND

| NTEREST OF THE UNI TED STATES

The instant case raises the issue of the relationship
bet ween national origin and | anguage as bases for discrimnation.
The United States has a stake in the proper devel opnent of the
| aw on this subject because the United States has the responsi -
bility to enforce a nunber of statutes that prohibit discrimna-
tion based on national origin. These include Title VII of the
Cvil Rights Act of 1964, 42 U.S.C. 2000e et seq., and the Fair
Housi ng Act of 1968, 42 U S.C. 3601 et seq. In addition, under
Executive Order No. 12,250, 3 C.F.R 298 (1981), the Attorney
Ceneral has the responsibility to coordinate enforcenent of Title
VI of the Cvil R ghts Act of 1964, 42 U S.C. 2000d et seq.,
whi ch al so prohibits discrimnation on the basis of national

origin.
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STATEMENT OF JURI SDI CTI ON

This suit was brought pursuant to the Fair Housing Act of
1968, 42 U.S. C. 3601 et seq. The district court had jurisdiction
under 42 U.S.C. 3613 and 28 U. S. C. 1345. Judgnent was entered on
a special jury verdict on January 13, 1999 (E.R 275-279),!' and
the district court denied the plaintiffs' notion for a new trial
on March 22, 1999 (E.R 283-287). The plaintiffs filed a tinely
notice of appeal on April 20, 1999 (E.R 288-289). This Court
has jurisdiction under 28 U. S.C. 1291.

QUESTI ON PRESENTED

The United States will address whether the district court's
instructions to the jury adequately and correctly expl ai ned what
it meant for a practice to have a "disparate inpact” on the basis
of national origin in violation of the Fair Housing Act of 1968,
42 U.S.C. 3601 et seq.

STATEMENT OF THE CASE

A. Proceedi ngs Bel ow

The plaintiffs filed this suit on March 29, 1996 (R 1),
all eging that the defendants had refused to rent a house to them
and t hereby discrimnated against themon the basis of national
originin violation of the Fair Housing Act of 1968, 42 U. S C
3601 et seq. On February 9, 1998, the defendants filed a notion
for summary judgnent or, in the alternative, partial summary

judgnment (R 39), and the plaintiffs cross-noved for sunmary (or

! "E.R _" refers to the appellants' excerpts of record.
"R " refers to the district court docket. "Tr._" refers to the
trial transcript.
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partial summary) judgnent on February 25, 1998 (E. R 39-41).
Bot h notions were denied on May 8, 1998 (E.R 67-77). The case
went to trial on Decenmber 1, 1998 (R 57-63; see E.R 100-207),
and was submitted to the jury on several special questions. The
jury found for the defendants (E. R 268-270), and judgnment was
entered on the special verdict (ER 275-279). The plaintiffs
then nmoved for a newtrial (E.R 280-282), and that notion was
denied (E.R 283-287). The plaintiffs filed their notice of
appeal on April 20, 1999 (E. R 288-289).

B. Facts

According to his testinony,? on the afternoon of July 14,
1995, Joaquin Vel es saw an advertisenent in the San Jose Mercury
News for a house that | ooked suitable for his famly. He called
t he nunber listed and had an extended conversation in English
with the woman at the other end of the tel ephone. Having re-
ceived the requisite information, he and his famly went to see
the property. Having decided that they |liked the house, the
famly returned home, and M. Vel es again tel ephoned the nunber
listed in the advertisenent. |In response to his question, the
woman who answered the tel ephone told M. Veles where to cone to
fill out an application. Wen he asked her to repeat, or spell,
the street address, she becane angry, announced that she did not
rent to people who did not speak English, and hung up. M.

Vel es’ young daughter, Veronica, called back. But as soon as it

2 Joaquin Veles testified in English without an interpreter.
Mary Lindow testified to understanding the inportant el enments of
his testinony (Tr. 418-420).
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appeared to the woman that Veronica was translating to her
parents in the background, the woman repeated that she did not
rent to people who did not know English, and she did not dea
with children (Tr. 83-90, 92-94).

M. Veles also testified that he had functioned as the
superi nt endent - handyman at an apartnent conpl ex, and he now runs
hi s own busi ness which involves dealing with the public. He has
conducted all of these dealings successfully in English (Tr. 74-
77, 95-97, 106, 108-109, 116-117).

Delia Veles went to the |ocal Legal Aid office for help and
spoke to its housing counselor, Alicia Carvajal (Tr. 203-204).
Ms. Carvajal, who is fromChile (Tr. 240) and apparently has an
accent, tel ephoned the sane nunber listed in the advertisenent.
She offered to interpret for the Veles famly (Tr. 237). The
woman on the tel ephone responded rudely, saying that Ms. Carva-
jal would not do as an interpreter because her English was just
as bad as that of the prospective tenant (Tr. 239). According to
Ms. Carvajal, the woman said she would not rent to Mexicans who
don't speak English (Tr. 239).

Two fair housing testers who worked for Legal Aid, one
w t hout an accent and one who feigned a Hi spanic accent, par-
ticipated in a test with respect to a property advertised by the
sane owners and testified about it at trial. Susana Paredes,
speaki ng unaccented English, tel ephoned the |isted nunber and was
told by the woman at the other end that the property originally

| i sted had been rented, but anot her house would be available in
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about two weeks (Tr. 259-260). Reportedly, the woman was very
nice and actively tried to persuade her to rent that house when
it becane available (Tr. 260). M. Paredes instructed the other
tester to wait about two weeks before trying the same nunber (Tr.
260) .

After two weeks, Theresa Ranbs, the second tester, called
t he sane nunber, assumi ng a heavy Spani sh accent (Tr. 280). No
sooner had she spoken her opening sentence when the wonman at the
other end told her that she had the wong nunber and hung up (Tr.
281). Wien Ms. Ranps pushed the matter, saying "No, no. | got

your nunber in [the] newspaper,” the woman replied: "W don't
have any house for rent right now' (Tr. 287). The wonman di d not
mention that a house would be available in the near future (Tr.
291). Ms. Paredes checked the site of the house a coupl e of
weeks after her initial call and determ ned that the house in
question was still being repaired (Tr. 262). She called the
advertised nunber again, and the woman who answered was very
courteous, saying that the house was not yet ready, but that M.
Par edes shoul d cone and get an application nonetheless (Tr. 261-
265) .

Carl Lindow testified that his wife generally answered the
tel ephone (Tr. 348). He also testified that he and his w fe have
a policy of requiring at |east one adult nenber of a famly to
speak English so that they could ensure the famly's confort and
safety. He said that they adopted this policy after having a

couple from Chile, who did not speak English, living in one of
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their houses. M. Lindow clainmed that the |andl ord-tenant
rel ati onshi p had been very frustrating. He felt that this
situation was bad for the English-speaking children who had to
translate for the parents (Tr. 327-330). M. Lindow denied ever
turni ng anyone down because of national origin and adduced
evi dence that the tenants in his houses since 1990 were of many
different national origins, including a variety of H spanic and
Filipino people (Tr. 330-346).

Mary Li ndow, co-owner of the property, testified that she
had no nenory whatever of the incidents described by M. Veles
and by the others (Tr. 398-399). She denied ever getting angry
at anyone or hanging up on anyone (Tr. 402-403). She did,
however, claimthat her policy was as descri bed by her husband
(Tr. 406-407). \Wen asked whether she ever considered an
alternative, such as having a third person act as a translator or
intermediary in cases of energency, she conceded that she had not
(Tr. 417).

C. Conference, Jury Instructions, And "Special CQuestions"

1. In chanbers, before instructing the jury, the court
explained to counsel that it thought the plaintiffs' case prob-
lematic insofar as it purported to be based on a theory of "dis-
parate inpact." The court noted that the theory of "disparate
inpact” discrimnation required a facially neutral policy "but
whi ch has an inpact o[f] excluding people froma particul ar
national origin" (E R 166). The court took the position that it

had not received any "broad ranking statistical infornmation upon
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whi ch to base any determnation,” and that the jury would be
l[imted to the evidence adduced at trial (ER 166). Adverting
to the data adduced by the defendants regarding their tenant

popul ation since 1990 (see E R 169), the court noted that "on
the face of that information, it appears that the policy has not
had a sufficient disparate inpact so as to preclude people [of] a
particul ar national origin frombecom ng tenants” (E. R 166).

Nor was there data show ng how many people of a particul ar
national origin had applied and had been rejected (E.R 166).
Counsel nentioned that the court had refused to admit either
expert testinony or population statistics which would have shown
that the defendants' policy had an inpact on Mexi can- Anericans.
The court stated that this was because the case had not been
brought as a class action (E.R 168, 171).

The court further indicated during this in-chanbers con-
ference that it had decided that, if potential tenants did not
understand English sufficiently to satisfy the landlords, it did
not violate the lawto reject them (E. R 170). The court did
not, however, agree to direct a verdict for the defendants on the
i ssue of disparate inpact (ER 174).

2. The district court instructed the jury that it could
find discrimnation based on disparate treatnent if it found by a
preponderance of the evidence that the defendants owned or

managed a house on Ella Drive which they were offering for rent
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to the public on July 14, 1995,°% and that, while the plaintiffs
were willing and able to pay the rent demanded, the defendants
"refused to discuss the rental of the property or otherw se nade
the property unavailable to plaintiffs" (E R 186), and that one
reason was "the actual or perceived national origin of the
plaintiffs" (E R 186).

In order to prove discrimnation based on "disparate

i npact,” the court instructed, the plaintiffs had to prove the

foll owi ng by a preponderance of the evidence (E.R 187-189):

* * * Defendants owned or nmanaged a house * * *
whi ch they were offering for rent to only those nenbers
of the public * * * with whomthey could readily
comuni cate in English;

* * * \While defendants' policy appears to treat
all people equally, it has the effect of discrimnating
agai nst persons on the basis of national origin;

*x * % % *x

To discrimnate on the basis of national origin
means to use any of the follow ng as one reason to make
housi ng unavail able for rental:

The country or geographic region where a prospec-
tive tenant was born or was perceived by the defendants
to have been born; or the country o[r] geographic
regi on where the prospective tenant's ancestors were
born or were perceived by the defendants as havi ng been
born; sonme actual or perceived physical characteristic
of the prospective tenant which is identifiable with a
particul ar country or geographical region.

*x * % * *

A rental policy which requires that prospective
tenants denonstrate English speaking abilities to the
satisfaction of the landlord sufficient to facilitate
comuni cati ons about fundanental aspects of the |and-

® There was never any dispute with respect to this factual

matter.
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| ord-tenant rel ationship does not violate the fair
housing laws, as long as the policy is not a subterfuge
or pretext for discrimnation against a particular
national origin group.

The defendants claimthat their selection criter-
ion was based on conpelling business necessity. The
def endants have the burden of proving this defense by a
pr eponder ance of the evidence.

If you find this defense has been proved, then you
| find for the defendants unless you find that the
intiff has proved by a preponderance of the evidence
t another selection criterion without a simlar
scrimnatory effect would serve the defendants'
egitimate business interest and the defendants have
refused to adopt such alternative selection criterion.

Wi |
pl a
t ha
di
I

3. The court subnmitted the case in the formof severa

al questions which the jury answered as follows (E. R 276-

1. Didthe defendants deny or otherw se nmake
unavail able for rental to the plaintiffs the house on
Ella Drive?

Answer : "Yes" or No": Yes

| f you have answered "Yes", and only in that
event, then answer the follow ng questions. * * *

2. Was the actual or perceived national origin of
the plaintiffs a reason for such denial ?

Answer: "Yes" or "No": No

3. Did defendants' policy have the effect of
di scrim nating agai nst persons whose national origin is
Mexi co?

Answer: "Yes" or "No": No

| f you answered "No" to question[] No. 2 and
guestion No. 3, then skip the remaining questions and
have the presiding juror sign and date the Verdi ct
Form

Thus, the jury did not answer the questions that foll owed,

addressed to business necessity or the availability of alter-
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native policies that would have had | ess discrimnatory effect,
and the questions addressed to damages.
STANDARD OF REVI EW
Fi ndi ngs based upon an erroneous interpretation of the

governing |law are revi ewed de novo as questions of law Pull man-

Standard v. Swint, 456 U S. 273, 287 (1982).
SUMVARY OF ARGUMENT

The plaintiffs argued bel ow that the defendants' practice
was discrimnatory with respect to people of Mexican national
origin (EER 171). If nothing el se, people of Mexican national
origin would be disproportionately excluded from housi ng because
of the defendants' |anguage policy. Although the district court
did not rule out such an argunent, it did not correctly instruct
the jury on the elenents of a disparate inpact violation. For
that reason, this Court should vacate the judgnent and remand to
the district court for disposition of the disparate inpact claim
under the correct standard. Since sone of the district court's
instructions reflect a m sunderstanding of the | egal standard, we
believe this Court should provide guidance to the | ower court.
We therefore address the correct |egal standard for proving
di sparate inmpact in this case.

The nodel for disparate inpact analysis is Giggs v. Duke

Power Co., 401 U.S. 424 (1971).* Using this nodel, an English

proficiency requirenment for renting housing nay be facially

* This Court accepts disparate inpact analysis in Fair Housing

Act cases. Pfaff v. United States Dep't of Hous. & Urban Dev.,
88 F.3d 739 (9th GCir. 1996).
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neutral but have a disproportionately adverse inpact on the basis
of national origin. It cannot be upheld unless it can be
justified by business necessity, and equally useful but |ess
discrimnatory alternatives are not avail abl e. The district
court erred when it instructed the jury that national origin
di scrimnation involves discrimnation on the basis of physical
but not linguistic or cultural characteristics of a specific
country or region. If an English proficiency requirenent
di sproportionately excludes people of Mexican national origin
(or, indeed, any Hi spanic national origin) as conpared to
"Angl os,"® that constitutes disparate inpact based on nati onal
origin. It does not matter that such a requirenent m ght al so
screen out other national origin groups. The district court
erred by concluding that it would not be national origin
di scrimnation unless the defendants discrim nated agai nst

persons from particular countries or regions rather than persons

fromany or all non-English-speaking countries.

The presence of people of Mexican national origin in the
def endants' tenant popul ation did not nean that the defendants’
policy had no adverse inpact if the persons excluded by the
policy are disproportionately Mexicans or other |anguage-mnority
groups. Disparate inpact is not necessarily neasured by the
"bottomline." If a qualification disproportionately affects

menbers of a protected class, it is "adverse inpact" for purposes

® This termis comonly used not only for white, English-
speaki ng Anericans, but generally for persons whose forebears
canme from Engli sh-speaki ng countries.



-12-
of this analysis. Connecticut v. Teal, 457 U. S. 440 (1982).

The court did not adequately or correctly instruct the jury
how t o determ ne whet her the defendants had a rental policy that
resulted in disparate inpact. Accordingly, the case should be
remanded for decision under the proper standard.

ARGUMENT
THE DI STRI CT COURT' S LEGAL ERRORS | N | NSTRUCTI NG THE JURY
AND | N FORMULATI NG THE SPECI AL QUESTI ONS REQUI RE REMAND
AND RETRI AL UNDER THE PROPER LEGAL STANDARDS
A. The District Court Did Not Explain To The

Jury How To Det erm ne Whet her The Def endants’
Policy Had A Discrim natory Effect

There are three ways in which a | andl ord mi ght discrimnate
on the basis of national origin. He could: (1) explicitly
excl ude persons of particular national origins; (2) denmand that
the potential tenant neet sone qualification as a pretext for
excl udi ng persons of certain national origins; or (3) adopt a
standard or qualification for potential renters that was facially
neutral but disproportionately affected persons of one or nore
identifiable national origins. |In the present case, the jury
deci ded that the defendants engaged in none of these types of
di scrimnation. The court had not, however, adequately instruct-
ed the jury with respect to the framework for finding that a
policy had a discrimnatory effect.

This Court has held "disparate inpact” analysis applicable

to cases under the Fair Housing Act. Pfaff v. United States

Dep't of Hous. & Urban Dev., 88 F.3d 739 (9th Cir. 1996). In

applying that analysis, this Court |ooks to | aw devel oped under
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Title VII of the Cvil R ghts Act of 1964, 42 U S.C. 2000e et

seq., (enploynent discrimnation) (88 F.3d at 745 & n. 1), partic-

ularly Giggs v. Duke Power Co., 401 U.S. 424 (1971). To nake
out a prima facie case of discrimnation under this theory, the
plaintiffs nmust show that the defendants have an apparently neu-
tral policy or practice that operates disproportionately to
screen out nenbers of a protected group. Pfaff, 88 F.3d at 745.
Once such an effect has been established, the defendants nust
show t hey had a busi ness necessity that would justify that policy
or practice, and no less discrimnatory alternative was avail -

abl e. ld. at 747; Mountain Side Mobile Estates Partnership v.

Secretary of Hous. & Urban Dev., 56 F.3d 1243, 1254 (10th Cr
1995); Betsey v. Turtle Creek Assocs., 736 F.2d 983, 987-988 (4th

Cr. 1984). Wile the district court told the jury that there
could be liability if the defendants' policy had the effect of
discrimnating on the basis of national origin, the court never
expl ai ned to them what kind of proof would establish such an
effect.

B. Disparate I npact Analysis Can Be Applied Wen

More Than One National Origin Goup |Is Adversely
Af f ect ed

The district court instructed the jury that discrimnation
based on national origin is discrimnation based on the "country
or geographic region" of a person's origin, or sone "actual or

per cei ved physical characteristic" identifiable wwth "a particu-
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| ar country or geographical region" (E.R 187).° The court then
asked the jury whether the defendants' policy "ha[d] the effect
of discrimnating agai nst persons whose national originis
Mexi co" (see p. 9, supra). Taken in conbination, the instruction
and speci al question conveyed the court's apparent conviction
that discrimnation based upon a person's |ack of English pro-
ficiency, as such, is sinply not national origin discrimnation.
Lack of proficiency in English is not a "physical" characteristic
of a particular country or region, nor is it identified uniquely
wi th peopl e from Mexi co.

Language is a cultural trait associated with national ori-
gin. Discrimnation does not cease to be "based on national
origin" just because it is based on a cultural trait rather than
a physical (or perceived physical) trait. Nor does it matter
that the cultural trait in question is shared by persons from
many countries, and therefore, the policy nmay affect nore than
one national -origin group.’ The district court should have
clearly instructed the jury that English proficiency rules

necessarily have a disproportionate (though not universal) i npact

® Wthout objection by any party, the court adopted the Equal
Enmpl oynent Qpportunity Comm ssion (EEOCC) Guideline (29 CF.R
1606. 1) position that "national origin" includes the place of
origin of one's ancestors. It did not, however, define "national
origin" discrimnation —as the EEOC does (see ibid.) —as
di scrim nati on based, anong ot her things, upon the "cultural or
| i ngui stic characteristics of a national origin group.”

" The court did not pernmit the plaintiffs to introduce
evi dence that m ght have shown that persons of Hispanic national
origins were the persons in the San Jose area nost likely to
suffer fromlack of English proficiency (see ER 168).
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on all persons from non-English-speaking countries. "Just be-
cause the country of origin of those [a]ffected by the English-
only policy is not readily identifiable, does not nean that a
di sparate inpact does not exist. Conversely, the fact that
individuals froma nultitude of foreign nations are [a]ffected by
the English-only policy shows its far-reaching discrimnatory

i mpact." Sandoval v. L.N. Hagan, 7 F. Supp. 2d 1234, 1280 (M D

Al a. 1998), appeal pending, No. 98-6598 (11th Gr.); see also
EEQOC v. Synchro-Start Prods., Inc., 29 F. Supp. 2d 911, 912 (N.D
111. 1999).8

In Lau v. N chols, 414 U S. 563 (1974), students of Chinese

national origin who did not speak English challenged their

Engli sh-only education under Title VI of the Civil Rights Act of
1964, 42 U.S.C. 2000d. Applying the Departnment of Health,
Education, and Wel fare "di sparate inpact"” regulation, 414 U S. at
568, the Court found in favor of the plaintiffs. At no tine did
the Court suggest that the plaintiffs needed to denonstrate a
greater

i npact upon Chi nese students than upon ot her non-English-speaking
students such as Hispanics. Simlarly, the Equal Enpl oynent
Qpportunity Comm ssion (EECC) Cuideline on Discrimnation Because
of National Oigin, 29 CF. R 1606.7, addresses English-only

wor kpl ace rul es because of their potential inpact "on the basis

8 This is equally true whether disparate inpact or disparate

treatment is in issue. A landlord mght utilize a |anguage
requi renent as a pretext to exclude (or limt the nunber of)
tenants of a particular national origin or tenants of non-
Engl i sh-speaki ng national origins in general.
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of national origin" without reference to their inpact on any

particular nationality. And in Garcia v. Spun Steak Co., 998

F.2d 1480, 1488 (9th G r. 1993), cert. denied, 512 U S. 1228
(1994), this Court recognized that a rule requiring that only
Engl i sh be spoken on the job could have an adverse inpact on the
basi s of national origin.?

The phrasing of the third special question suggested that,
if the defendants’' policy could have affected Filipinos or
persons of Chinese national origin just as badly as it affected
the Veles famly, then the plaintiffs did not suffer because of

their national origin. *

The jury was not given the option of
finding that the defendants pursued a policy that discrimnated
on the basis of a cultural trait that the Veles famly shared,
di sproportionately, with others from non-English-speaking

countries. The instruction was, therefore, erroneous.

°® The named plaintiffs in Garcia were able to speak Engli sh,
but wanted to converse in Spanish. This Court held, essentially,
that they did not have standing to challenge the "English only"

policy.

0 Were there any doubt that this was what the district court
intended to convey, it is dispelled by the court's holding on the
cross-nmotions for summary judgnent (EER 73): "[Aln English-only
policy does not have a distinct inpact o[n] persons of a par-
ticular national origin. Rather, it potentially affects those
who speak only Chinese, Korean, Yiddish, Geek, Russian or any

ot her |anguage." Although these sentences appear in the part of
t he opinion that addresses "disparate treatnent,” the court |ater
asserts (E.R 75): "A key issue remains, however, as to whether

the facially neutral practice has an adverse inpact on
i ndi viduals of a particular national origin. There is no
evi dence of adverse inpact before the Court.™
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C. "Disparate Inpact” |Is Not Necessarily Measured By The
"Bottom Li ne"

Al t hough the district court did not expressly instruct the
jury how it was to neasure "disparate inpact,"” in chanbers, out
of the hearing of the jury, the court gave a clear indication of
how it thought such discrimnation could be neasured: (1) the
plaintiffs mght try to show that applicants of a particular
national origin had been turned down nore often than other
applicants (applicant flow); or (2) the plaintiffs m ght show
that persons of a particular national origin were absent from or
poorly represented anong, the defendants' tenant popul ation (see
pp. 6-7, supra). The only data the court permtted to be pre-
sented at trial, however, were data regarding the defendants
t enant popul ation since 1990 (see EER 168). The evidence was
that the defendants had rented to a tenant popul ation of diverse
national origins including Mexicans. Thus, by giving no other
instruction, and asking the jury whether the inpact of the
defendants' policy fell nost heavily on persons of Mexican
national origin, the court necessarily suggested that the jury
shoul d judge by the "bottomI|ine" and answer in the negative.

Di sparate inpact is not necessarily neasured by the "bottom

line," however. |In Connecticut v. Teal, 457 U S. 440 (1982), the

Court considered a challenge to an enpl oyee pronotion process
that had many stages. One stage in that process disqualified
proportionately nore African Anerican than white candi dates. But

the enpl oyer "made up for it" at other phases so that the tota
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group of persons who received pronotions (the "bottomline") was
not di sproportionately white. Nonetheless, the Court concl uded
that a successful challenge could be brought against the
particular test or qualification that had disparate inpact. See

also dady v. County of L. A, 770 F.2d 1421, 1429 (9th G r

1985) (di screte pass/fail barriers having adverse inpact nust be
individually validated even if there is no "bottom|line"
di sparate inpact), cert. denied, 475 U S. 1109 (1986).

The sane anal ysis applies in |anguage cases. In Lau v.
Ni chols, 414 U. S. 563 (1974), for exanple, it was irrelevant that
many children of Chinese and Hi spanic national origins spoke
English quite well. |Indeed, the children who were benefitting
frompublic education (the "bottomline") m ght have been nmainly
or entirely children of Chinese national origin who did speak
English. At the sane tine, however, the children who did not
speak English were still victinms of discrimnation, on the basis
of national origin, because they were being subjected to an
English-only nethod of teaching. By the sanme reasoning, it was
irrelevant that the defendants rented to Engli sh-speaki ng persons
from non- Engl i sh-speaking countries. It would not change the
fact that those who were rejected for speaking English | ess pro-
ficiently were disproportionately from non-Engli sh-speaking
countries.

Since the jury made a negative finding as to "disparate

inpact," it never reached the question whether the defendants
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could justify requiring tenants to be proficient in English,' or
if alternative means of conmunicating with tenants (e.q., through
third parties) would be equally effective and | ess discrim na-
tory. The United States accordingly does not address these
i ssues. Because of the many errors in the instructions |eading
to judgnment for the defendants, the judgnent shoul d be vacated
and the case remanded for retrial under the proper standard.

CONCLUSI ON
The judgnent bel ow shoul d be vacated and the matter

remanded.

Respectful ly submtted,

BI LL LANN LEE
Acting Assistant Attorney Ceneral

JESSI CA DUNSAY SI LVER

M R AM R El SENSTEI N
Att or neys
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Washi ngton, D.C. 20035-6078
(202) 514-4707

1 Nothing in the district court's instructions or specia

guestions requested, or even allowed, the jury to determ ne what
| evel of English proficiency the defendants actually demanded.
Arguably, this is a necessary predicate to determ ning whet her
the standard applied was justified by a conpelling business
necessity.
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