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In the Matter of:

ARLENE ROWLAND,
Complainant,

vs.

NATIONAL ASSOCIATIONOF SECURITIESDEALERS;
PRUDENTIAL FINANCIAL, INC. AND PRUDENTIAL EQUITY GROUP,LLC; and
WACHOVIA SECURITIES,LLC AND WACHOVIA CORP.,

Respondents.

RECOMMENDED DECISION AND ORDER DISMISSING THE COMPLAINT

This proceedingarises underthe employeeprotectionprovisions of the Sarbanes-Oxley
CorporateandCriminal AccountabilityAct of 2002, 18 U.S.C.§ 1514A.

Procedural History

On December15, 2006,I issueda noticeof docketingandassignment,andordersetting
forth discoveryandbriefing scheduleasto thresholdissues.

On February 23,2007,I issuedanorder grantingRespondents anextensionof timeto file
a motion to dismissor for summarydecision,andamendingthe briefing schedule.

On March 9, 2007,Respondents filed their motionsto dismiss or, in the alternative, for
summarydecision.

On March16, 2007,Complainant filed a request for an extension of time from March 23,
2007 until April 23, 2007to respondto Respondents’motions.  On March 21, 2007,I issued an
ordergrantingComplainant anextensionof time until April 23,2007to respondto Respondents’
motions.

On April 23, 2007, Complainant filed a secondrequestfor an extensionof time from
April 23, 2007 until May 23, 2007 to respondto Respondent’smotions. On April 27, 2007, I
issued an order grantingComplainant an extension of time until May 23, 2007 to respondto
Respondents’motions. However, I noted that this was the secondextensionthat I hadgranted
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Complainantfor virtually the same reasons, and stated that no further extensionswould be
grantedabsentexigent circumstances.

On May 22, 2007, Complainant filed exhibits to her oppositionto Respondent’smotions
to dismiss and/orfor summary judgment. Complainantstatedthat shefiled theseexhibits by
overnight mail on May 22, 2007,but shedid not provide a servicesheet or declarationcertifying
thattheseexhibitshadbeen servedon the otherparties. Complainant’s exhibitswerereceivedby
this office on May 23, 2007.

On May 31, 2007,RespondentsPrudential Financial, Inc. andPrudentialEquity Group,
LLC (“Prudential”) filed a noticeof Complainant’sfailure to file anyoppositionto Respondents’
motions. Prudential moved for dismissal of Complainant’scomplaint based on her non-
opposition to its motion to dismiss. Prudential’snoticewasreceivedby this office on May 31,
2007.

Also on May 31, 2007, Respondent National Association of Securities Dealers, Inc.
(“NASD”) filed a reply in supportof its motion to dismiss,or in the alternative,for summary
decision. NASD movedfor Complainant’s complaintto be dismissed, pursuantto 29 C.F.R.§§
18.6 and18.40,based on her failure to respondto its motions. NASD’s reply wasreceivedby
this office on May 31, 2007.

Also on May 31, 2007,Complainant filed her consolidatedoppositionto Respondents’
motions to dismiss and/or for summary judgment. Complainant’s certificate of service stated
that she served her opposition with exhibits on all parties by mail on May 31, 2007.
Complainant’s oppositionwas receivedby this office on June1, 2007. Complainantconceded
that her oppositionwasnot timely filed, stating,“Although mostof the exhibitswere filed prior
to your deadline,this written opposition(with additionalexhibits attached)hasbeendelayed,
mostrecently becauseof persistenttechnologyhackingthat continuall y interfereswith research
and word-processing. A great deal of this work was conductedat the VenturaCounty Law
Library in Ventura,California, and the hacking directedat Complainantcaused problems with
the computersthereas well. One librarian said that all of the computers requirednew hard-
drivesandupgradedsecurity becauseof problemsrecently. Complainantcouldprovideyou with
a written statementfrom oneof thelibrarians,if necessary.”

On June5, 2007, I issued an order requiring Complainantto show causeon or before
June22, 2007why her complaintshouldnot be dismissed, pursuant to 29 C.F.R.§ 18.6(d)(2),
for failure to comply with orders and timely file herresponseto Respondents’ motions.

As of the dateof this order,Complainant has not respondedto the June5, 2007orderto
showcause.

Discussion

First, I find thatComplainant’scomplaintshouldbedismissed for failure to comply with
the April 27, 2007order requiring that shefile her response by May 23, 2007. Pursuantto 29
C.F.R.§ 18.6(d)(2)(v), whena party fails to comply with an order,the administrative law judge
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is authorized to strike all or part of the pleading or motion filed by the non-complying party,
concerning which the order wasissued,or rendera decision of the proceeding againstthe non-
complyingparty, or administer bothof the abovesanctions. I emphasized in my April 27, 2007
order that Complainant’s responsemust be receivedby May 23, 2007, and that no further
extensions would be granted absentexigent circumstances, because this was Complainant’s
secondextension request for virtually the same reasons. Despite this order, Complainant’s
opposition wasnot received by this office until June1, 2007.

I find that Complainant’sresponsewas filed morethanoneweek late without adequate
justification. Complainant’s only attempt to justify her late filing washer allegationin her May
31, 2007 opposition that “persistent technologyhacking” directed at her interfered with her
research and word-processing. In supportof this allegation,Complainant offeredto provide a
written statementfrom a librarian at the VenturaCountyLaw Library that “all of the computers
[there] requirednew hard-drives and upgraded security becauseof problemsrecently.” I find
that Complainantfailed to provide, either in her May 31, 2007oppositionor in response to the
June5, 2007orderto showcause, anyevidencein supportof herallegation thatherresponsewas
delayedby Respondents’hacking. Moreover, I find that, if such hacking had occurred,the
proper procedurewould have beento request anextension before thefiling deadline had expired.

I also find that the fact Complainant’sexhibits to her oppositionwere received by this
office on theMay 23, 2007deadlinedoes not renderherresponsetimely. Complainantfailed to
provide a servicesheet or declaration confirming that her exhibitshad been served on the other
parties. Neither RespondentNASD’s reply nor RespondentPrudential’s notice, both of which
were fil ed on May 31, 2007, indicatedthat they had receivedComplainant’sexhibits. Thus, I
find that Complainant failed to serve her exhibitson the other parties within the filing deadline.
Pursuantto 29 C.F.R.§ 18.4,copies of all documentsshall be served on all parties of record by
personaldelivery or by mailing a copy to the last known address, and the person servingthe
documentshall certify to the manner and date of service. Documents must be served on all
parties to be consideredproperly andtimely filed. In addition,failure to complywith rulesand
orders regarding proper service may warrant dismissalof a complaint. SeeSteffenhagen v.
Securitas Sverige,AR, 2003-SOX-24 (ALJ Aug. 5, 2003);Cummingsv. USATruck, Inc., 2003-
STA-47 (ALJX Jan.9, 2004).

Second,I find thatComplainant’s complaint shouldbedismissedfor failure to respondto
the June5, 2007 order to show cause. See Harnois v. American Eagle Airlines, 2002-AIR-
17(ALJ Sept. 9, 2002)(citing Jacksonv. NortheastUtilities Co., ARB No. 98-041,ARB No. 98-
35, ALJ No. 98- ERA-6 at 2 (ARB June22, 1998)and Staskelunasv. NortheastUtilities Co.,
ARB No. 98-035,ALJ No. 1998-ERA-7 (ARB My 4, 1998)(bothupholdingdismissalfor failure
to respond to orderto showcause)); Russellv. ChallengerMotor Freight, Inc., 97-STA-27 (ALJ
Oct.16,1997).
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Conclusion

For all of the above reasonsabove, I find that Complainant’s complaint should be
dismissedfor failure to complywith the April 27, 2007 order andfailure to respondto the June
5, 2007 orderto showcause.Accordingly, Complainant’scomplaintis herebyDISMI SSED.

A
ANNE BEYTIN TORKINGTON
AdministrativeLaw Judge

ABT:eh

NOTI CE OF APPEAL RIGH TS: To appeal,you must file a Petitionfor Review(“Petition”)
with theAdministrativeReview Board (“Board”) within ten (10) business daysof thedateof the
administrative law judge’s decision. See29 C.F.R. § 1980.110(a).The Board’s address is:
Administrative Review Board, U.S. Departmentof Labor, Room S-4309, 200 Constitution
Avenue, NW, Washington,DC 20210. Your Petition is consideredfiled on the date of its
postmark, facsimile transmittal, or e-mail communication;but if you file it in person,by hand-
deliveryor othermeans,it is filed when theBoard receives it. See29 C.F.R.§ 1980.110(c). Your
Petition must specifically identify the findings, conclusionsor orders to which you object.
Generally,you waiveany objectionsyou do not raisespecifically. See29 C.F.R. § 1980.110(a).

At the time you file the Petition with the Board,you must serve it on all partiesaswell as the
Chief Administrative Law Judge,U.S. Department of Labor, Office of Administrative Law
Judges,800 K Street, NW, Suite 400-North, Washington,DC 20001-8002. The Petition must
also be servedon the AssistantSecretary, OccupationalSafetyand Health Administration and
the Associate Solicitor, Division of Fair Labor Standards, U.S. Department of Labor,
Washington,DC 20210.

If no Petitionis timely filed, the administrative law judge’s decision becomesthe final orderof
the Secretaryof Labor pursuant to 29 C.F.R.§ 1980.109(c). Even if you do file a Petition,the
administrative law judge’sdecision becomesthe final orderof the Secretaryof Labor unlessthe
Boardissuesanorderwithin thirty (30) daysafter thePetitionis filed notifying thepartiesthat it
hasacceptedthecasefor review.See29 C.F.R. §§ 1980.109(c) and1980.110(a) and(b).


