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DECISION AND ORDER DISMISSING COMPLAINT

This case arises from a complaint filed by Milton Clayton (“Complainant” or “Mr.
Clayton”) with the Department of Labor’s Occupational Safety and Health Administration
(“OSHA”) against R.S. Thomas Hauling, Inc. (“Respondent” or “R.S.”) under the provisions of
the Surface Transportation Assistance Act of 1982, U.S. Code Title 49, Section 31105, as amended
by the Implementing Recommendations of the 9/11 Commission Act of 2007, Pub. L. No. 110-53
(“STAA”).

PROCEDURAL HISTORY

On May 9, 2016, Mr. Clayton filed a complaint with OSHA, alleging that while working
for Respondent, he suffered an adverse employment action as a result of making safety complaints
and asserting that he would file a report regarding his concerns. The Secretary of Labor, acting
through the Regional Administrator for OSHA, investigated the complaint. The Secretary’s
findings were issued on August 28, 2019. Complainant timely requested a formal hearing before



the Office of Administrative Law Judges (“OALJ”). The case was docketed with OALJ on
October 15, 2019, and was assigned to me on October 24, 2019.

On November 16, 2019, | held a de novo telephonic hearing, at which Complainant and
Respondent were represented by counsel. Cherie A. Parson, Esq. appeared on behalf of
Complainant, and Michael L. Donner, Sr., Esq. appeared on behalf of Respondent. The parties
were afforded a full opportunity to present evidence and argument. At the hearing, Complainant’s
Exhibits A-K and Respondent’s Exhibits 1-17 were admitted into evidence without objection.!
(TR at 5-6.) Subsequent to the hearing, the parties each submitted a closing brief. The record is
now closed.

The findings and conclusions which follow are based upon a complete review of the entire
record in light of the arguments of the parties, applicable statutory provisions, regulations, and
pertinent precedent.

ISSUES PRESENTED
The contested issues are as follows:

Whether Complainant engaged in protected activity under the STAA.

Whether Respondent had knowledge of the protected activity.

Whether Complainant suffered an adverse employment action.

Whether Complainant’s protected activity was a contributing factor to the adverse

employment action.

5. Whether Respondent would have taken the same adverse personnel action against
Complainant absent his protected activity.

6. Whether Complainant is entitled to damages.

el el

(TRat5.)
PARTY CONTENTIONS

Complainant’s Position

Complainant asserts that he engaged in protected activity under the STAA when he initially
refused to drive his assigned vehicle based on his reasonable apprehension of serious injury, as
well as when he articulated an intent to file a safety report with the Department of Transportation.
After he engaged in this activity, and more specifically, two days after Complainant expressed his
plan to report the safety issues with his assigned vehicle to the Department of Transportation
(“DOT”), Respondent terminated his employment. The proximity in time between the protected
activity and the termination gives rise to an inference of causation. Furthermore, Respondent did
not show clear and convincing evidence that Complainant’s employment would have been
terminated absent his protected activity, particularly as Respondent never communicated to
Complainant any concerns with his attitude or behavior, the alleged reason for the termination,

! The following abbreviations are used in this Decision: CX — Complainant’s Exhibits; RX — Respondent’s Exhibits;
and TR — transcript of hearing.



prior thereto. Complainant contends that because he suffered an adverse employment action after
he engaged in protected activity, Respondent violated the STAA and he is entitled to compensatory
and punitive damages, as well as attorney’s fees.

Respondent’s Position

Respondent argues that Complainant is unable to establish a case under the STAA. He did
not establish protected activity under the statute’s provisions for refusing to drive, in that he did
not actually refuse to drive, but instead drove his assigned truck on a gravel route, instead of a sand
route. In addition, Complainant’s successful operation of the truck on the gravel route showed
that any alleged apprehension of serious injury was not reasonable, and in response to
Complainant’s concerns, Respondent serviced the truck. Because Complainant has not established
that he engaged in protected activity prior to his termination, his claim fails.

SUMMARY OF RELEVANT EVIDENCE

l. Formal Hearing Testimony

A. Milton Clayton, Complainant (TR at 13-14, 29-90)

Complainant testified that he began his employment with Respondent on March 25, 2014.
He has over 30 years of truck driving experience, and had a Class A license before seeking
employment with Respondent. He considers himself to be “strong on safety.” (TR at 13.) He is
knowledgeable about DOT regulations and safety has been his primary focus over the course of
his career. Id. Complainant’s job duties while working for Respondent included transporting loads
from a rock quarry to another location. Id. at 14. His direct supervisor was Mr. Hembrick. Id. at
29.

Prior to Complainant’s employment with Respondent, he had two driving accidents, in
2012 and 2014. He was seriously injured in one of the accidents. For the 2012 accident, fault
could not be proven, but the state trooper recognized that Complainant could not have caused it.
The 2014 accident was not his fault. 1d. at 30.

While working for Respondent, Complainant had three accidents. For two of them, a
camera in his truck cab showed that he was not at fault, because he was cut off. Id. With regard
to the third accident, he stated:

The second one happened — | mean the third one happened around from the shop,
which it was at a stoplight and the hood of my truck was kind of tossed. So | don’t
know if he came around, but we was going no more than five miles per hour and |
hit his bumper.

Id. This accident occurred in 2015. He considers his driving record to be pretty good, and over
30 years of driving, has had only one accident that was his fault. 1d. at 31. However, he was
flagged by the insurance company. They allowed him to continue to work, after being put on a
probation for one year, during which he could not be involved in any moving violations or at-fault



accidents. Id. He believed that being involved in any accident would result in his termination. 1d.
at 31-32.

Complainant was aware that the Respondent’s policies and procedures required him to
follow all safety rules at all times. He was also aware of the policies that any at-fault accident
would be grounds for termination, drivers were responsible for maintaining their CDL licenses,
excessive points on driving records or not paying fines could result in problems with insurance
coverage, and incidents resulting in damage to company, private, or public property could result
in termination. Id. at 32-33.

When Complainant was approved by the insurance company on a probationary basis, he
became more aware of his environment, and he felt pressured into being a “top notch” driver. He
felt that if anything happened, no matter how small, he would lose his job. Id. at 33. The 2015
accident, described above, occurred after Complainant was put on probationary status, but he was
not terminated for the accident, and he does not think Respondent reported it to the insurance
company. He was also not written up or disciplined for the accident. Id. at 33-34.

Complainant was asked by Respondent to operate a snow plow without previous training,
while he was on probation, and he believed this would compromise his employment. He refused
to operate the snowplow because of this lack of training. He stated:

Well, considering road conditions, which is already hazardous, you know, with
snow, and to add the extra weight of the snow plow and the same bucket on the
back to spread the salt, I didn’t understand how to drop the plow or when to drop
the plow, at what speed. [ wasn’t comfortable operating something I had no
experience in.

Id. at 34-35. When Complainant refused to operate the snow plow, Mr. Hembrick became a little
aggressive. Complainant had to remind Mr. Hembrick of the probationary status and the fact that
he did not have any experience operating a snow plow. Id. at 35.

Complainant had also complained to Mr. Hembrick about Truck #7. He told Mr. Hembrick
that the truck had a significant clutch issue, was older, and should probably be taken out of service.
Id. Historically, Truck #7 was always in the shop for the clutch issue, and in a matter of a few
days, it would be back to doing the same thing. 1d. Complainant had complained to Mr. Hembrick
about Truck #7 prior to March 2015. 1d. at 36.

In general, Mr. Hembrick was aggressive toward Complainant. He did not like the fact
that Complainant would do his best to follow DOT regulations and stay safe. Id. When
Complainant brought safety issues to his attention, Mr. Hembrick seemed to get angry for no
reason. ld. Complainant also had conflicts with him regarding the timing of runs at the end of the
day. He stated:

Mostly when | would come back on the yard from the rock quarry, I came back
earlier than others because I chose to follow DOT regulations, and understood that
I could not make another legal run. And so that would put me back in the company



yard around about 4:30 or 4:15. And they would get somewhat upset. Mr.
Hembrick would definitely get upset with me and told me I could’ve did another
run. Then I would try to explain to him what’s normally about a hour’s round trip
at the end of the day because of the traffic, heavier traffic flow from Rockville to
Richmond, they would extend it out to a hour and a half just on that route. Then I
would still have a 30 to 45-minute drive home. So legally I could not make another
complete round. And so he would get upset, you know, and wanted me to go
against DOT regulations.

Id. at 36-37. Complainant felt that Mr. Hembrick cared more about money than safety. Id. at 37.

Complainant believed that he and Mr. Hembrick also had a communication issue.
Complainant felt that Mr. Hembrick did not provide enough notice of required Saturday work. In
accordance with company policy, they were supposed to notify drivers by Tuesday if Saturday
work was going to be required. However, Mr. Hembrick did not normally tell them about Saturday
work until Thursday or Friday. Id. at 37-38. Sometimes, Complainant refused to work on
Saturday, because he would incur a fee for moving his scheduled ankle therapy appointments. Id.
at 38.

On March 14, 2016, Complainant came into work and his truck was in the shop. Id. Mr.
Hembrick told him to drive Truck #7 instead. When Complainant was assigned Truck #7, he first
thought about its safety issues, and knew it had not been fixed. Id. at 39. Complainant responded
that he did not want to drive that truck, and without asking any questions, Mr. Hembrick
immediately told him to go home and not come back. Id. at 38-39. On that day, Complainant also
informed Mr. Hembrick that he wanted the truck to be repaired, but he did not allow this, or offer
another truck for Complainant to drive. Id. at 40.

Complainant considered the clutch issues with Truck #7 to be pretty dangerous. The truck
would stall, and had electronic brakes. If it lost brake power, it would roll out. In addition, it had
power steering, so with the engine not running, it was difficult to steer. 1d. Complainant felt he
could have killed himself or somebody else while driving the truck. In addition, if he had an
accident, his job would be terminated. 1d.

When Mr. Hembrick told Complainant to go home and not come back, he interpreted that
to mean termination. Id. at 40-41. Another person, Patrick Oliviera, was present when
Complainant complained to Mr. Hembrick about Truck #7. A lot of drivers knew about the
problems with the truck’s clutch. Id. at 41.

After Mr. Hembrick told Complainant to go home and not come back, Complainant
requested to drive another truck or do a different route. He had been assigned to drive the Wal-
Mart dirt route, but he felt that Truck #7 was unsafe on that route.? The route had a higher volume
of traffic, more aggressive drivers, a stoplight where he would have to cross over traffic, and lots
of blind curves and private driveways. Id. at 41-42. In his opinion, driving Truck #7 on that route

2 The parties refer to this route alternately throughout testimony as the “dirt route” or “sand route.” Both terms
reference the same route.



would definitely have resulted in some type of accident. He had previously driven the sand route.
Id. at 42. He further described the route:

It was like driving in, | guess parts of Richmond compared to going to D.C. It was
extremely a lot of traffic. You had a lot of private driveways. There’s a couple of
times | had to cross over traffic at a stop light. The entrance of where we would
drop the dirt off, it was a blind curve probably less than a half — less than a mile in
front of me where oftentimes, | have to stop at the entrance to the opening. And if
the truck stalled out there, we had loggers, big trucks coming that route. So they
probably wouldn’t have enough time to stop, if [ would’ve stalled in the middle of
the road.

Id. at 44.

Complainant proposed that he take Truck #7 on the rock quarry route instead, since he
believed he was going to be fired.? Id. at 42-43. He knew it was a safer drive, because even though
it is longer, the sight lines were better, with better visibility of others on the road. In addition, it
was a straight route from both plants, in Rosserville and Rockville. He had previously driven this
route, more times than he could count. Id. at 43. Mr. Hembrick allowed him to switch to the
gravel route later that morning, and Complainant was able to complete the route with Truck #7
that day. The drive was tough, but manageable. Id. at 44. When he returned to the yard, he wrote
the truck up for having problems with the clutch. He had done this kind of report for other trucks
in the past. The report form includes the company name, truck number, odometer reading, date,
and time, and has check boxes to designate the problems. In the process of submitting a report, he
was able to request the repair, but he was not able to talk to a mechanic at that time. Id. at 45.

On Tuesday, March 15, 2016, Complainant reported to work and drove the gravel route
with Truck #7 again. The driving conditions were the same as the previous day. He did not directly
report the clutch issues that day, but on his inspection report, he did not check the box asking if all
conditions were satisfactory. Id. at 46. He did not report the issue to Mr. Hembrick that day. Id.
at47.

On Wednesday, March 16, 2016, he was assigned to the sand route. His regular truck, #20,
was available, but he was not allowed to use it; he was told to drive Truck #7 again. He inquired
as to whether Truck #7 had been repaired, and Mr. Hembrick told him that nothing was wrong
with it. Complainant reminded him of the clutch issue, and Mr. Hembrick became aggressive and
told him to take his things out of Truck #20 and put them in Truck #7. Complainant mentioned
that he was going to report the issue to the DOT, because he felt pressured into driving an unsafe
vehicle, and so Mr. Hembrick changed Complainant’s assignment to the gravel route, instead. Id.
at 47-48.

Complainant felt that by Mr. Hembrick telling him to move his things to Truck #7, he was
being demoted and punished. He stated:

3 The parties refer to this route alternately throughout testimony as the “rock quarry route,” “rock route,” or “gravel
route.” Again, all of the terms reference the same route.
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If you’re hauling the rock quarry route, they would pay by tonnage. And so truck
seven didn’t haul that much compared to truck 20. So it took me over a year, I
think to get to haul — get to drive truck 20, you know, my employment till I got a
raise. So he was trying to take me out of that truck and let me stay in truck seven,
even before the truck was repaired.

Id. at 48. As noted above, on March 16, 2016, he refused to drive Truck #7 on the sand route
because he thought it was unsafe. However, he performed his new assignment of driving it on the
gravel route. Id. at 48-49. He also spoke to the night mechanic directly about the truck, and they
pulled it into the shop. Id. at 49.

On Thursday, March 17, 2016, Complainant reported to work, but Truck #7 was in the
shop, and according to Mr. Hembrick, Truck #20 was not available. Therefore, he did not work
and was only paid for two hours of “show-up time.” 1d.

On Friday, March 18, 2016, Complainant reported to work and was assigned to the gravel
route, in Truck #7. He asked Mr. Hembrick whether the clutch had been repaired, but he did not
recall getting a response. However, as he drove, he could feel that the clutch was operating better,
and it did not stall out at all. Id. at 49-50. Complainant identified his Exhibit D, a repair report
for Truck #7, dated March 17, 2016, which indicated that the clutch had been adjusted. Id. at 50.
This removed his reservations regarding driving the truck. Id. at 50-51.

Complainant only refused to drive Truck #7 on March 14, 2016. He did not refuse to drive
it on the sand route on March 16, 2016. He never refused to work or drive. Id. at 51. Complainant
identified his Exhibit E, which showed that for the week of March 14, 2016, he hauled to the rock
quarry every day except March 17, 2016, when both Truck #20 and Truck #7 were unavailable.
Id. at 51-52.

Prior to March 18, 2016, Complainant was never issued any type of written disciplinary
action or reprimand by Respondent. He was also never warned about any behavioral or conduct
issues. Id. at 52. He had been accused of “sand bagging,” which meant sitting away from the yard
and hiding out. However, he never engaged in this activity. Id. at 53.

On Friday, March 18, 2016, after Complainant completed his route in Truck #7, he reported
to Mr. Hembrick to determine his route for the following Monday. However, he was called into
Mr. Hembrick’s office and terminated, instead. Mr. Hembrick told Complainant that the
termination was due to his attitude, but Complainant believes he was terminated because of the
safety issues involving Truck #7, and his statement that he was going to report those issues to the
DOT. Id. at 53-54, 56-57.

Complainant filed for unemployment benefits after his termination, and on Exhibit F, the
Virginia Employment Commission’s “Employer’s Report of Separation and Wage Information,”
he indicated that the final incident that led to his discharge was identified by Respondent as being
when Complainant told Mr. Hembrick that the truck was unsafe to drive on the dirt route, but okay
to drive to the quarry. Id. at 54-55. There was also a notation on the form that Complainant did
not feel safe driving Truck #7. Id. at 55.



Complainant considered Truck #7 to be drivable, but he felt it was a risk, because of the
clutch problems that were causing it to stall. Id. at 56. He had previously had incidents when he
needed to have a truck repaired, and he was given a different truck or had to wait. He felt this
incident was different, because he stated he was going to report Respondent to the DOT. Id. at 56-
57. In refusing to drive Truck #7 on the sand route, he hoped that Respondent would have at least
repaired the truck, but he would have preferred that it be taken off service; it was a horrible truck.
Id. at 57.

After his termination, Complainant was unemployed for about a year. Id. at 58. The
experience has made him even more conscious of safety, and though he loves driving, he does not
want to go through this experience again. Id.

On cross-examination, Complainant testified that he did not remember the problem with
Truck #20 that caused it to be in the shop on March 14, 2016. Id. at 59. On that date, there was
another truck available for him to use, aside from Truck #7, but he could not recall the number.
He also could not recall if he asked to drive another truck. Id. at 60. He refused to drive Truck #7
on the sand route before he had even gotten into it; another driver had reported it as being bad, and
it never went into the shop after that report. In addition, even after the clutch on the truck was
adjusted, it would go back to having the same problems. It was a problematic truck. Id. at 60-61.
He knew that as of March 14, 2016, it had been a couple of months since Truck #7 had had its
clutch adjusted. His knowledge of this was based on talk amongst the drivers and mechanics, and
he thought he received the information from Mr. Oliviera and a few other drivers. Id. at 61.

On March 14, 2016, Complainant refused to drive Truck #7 on the sand route. He also did
not want to drive it on the gravel route, but given the option of driving the truck or losing his job,
he did not have a choice, and agreed to do so. Id. at 61-62. He thought the gravel route was safer
because it was a straight shot and had fewer driveways, about four. Id. at 62.

Looking at Respondent’s Exhibit 16, he did not consider it to be an accurate representation
of his drive from Luck Stone/Rockville to Luck Stone/South Richmond, because he was scared to
take the listed route, but it was correct regarding the portion on Interstate 64. Id. at 63. He would
merge onto Interstate 64 East at some point west of Richmond, and then remain on the interstate
as it merged with Interstate 95 South. While progressing on this route, the speed limit drops from
65 or 70 miles per hour, to 60 miles per hour, and then to 55 miles per hour. The traffic on Interstate
64 East through Richmond is pretty heavy, and the road is three lanes wide for most of the travel.
Merging onto Interstate 95 South involves about a 90-degree turn to the south, and the drive then
proceeds through downtown Richmond and over a bridge crossing the James River. The traffic
sometimes got heavy, but most of the time, it was fairly light. To get off the highway, he took Exit
69, on which the speed limit was 25 miles per hour. He was able to shift between speeds while
driving the truck without using the clutch. At the bottom of the exit ramp, he made a right turn,
with just a yield sign and merged into traffic. After that, there were two lights that worked in
unison, and really seemed like one light to him. On the portion of the drive after getting off the
interstate, he passed a few driveways; after going through the two lights, he would make a right
turn, go under a bridge, and come out on a road that was pretty open, allowing him to see well.
Overall, the drive is at least 20 miles long. Id. at 63-69.



Looking at Respondent’s Exhibit 17, Complainant testified that it did not accurately reflect
the route he would drive for the sand haul.* It depicted a traffic circle that was not there when
Complainant drove the route, and it did not include his last turn, by which he would have to cross
over traffic into the driveway where he would drop the sand/dirt. In place of the traffic circle,
there was an intersection with stoplights. 1d. at 70-71. He considered it to be a short route. There
were four traffic lights, and it involved no interstate travel, other than returning to Respondent’s
site. Id. at 71-72.

On the rock quarry route, Complainant was paid by the tonnage that he hauled. On the dirt
haul, he was paid by the hour. He possibly could have been paid more on the dirt haul, despite the
hourly pay, because he sometimes had to sit and wait for a load at the rock quarry. Id. at 72-73.
He did not work the sand/dirt route long enough to do an actual comparison between the two
routes. Id. at 73.

When Complainant drove the gravel route on March 14, 2016, he had problems with the
clutch, but continued to drive, because he was afraid of losing his job. Id. at 73-74. On that day,
when he initially told Mr. Hembrick that he did not want to drive Truck #7 on the dirt route, Mr.
Hembrick told him to go home and not come back. Id. at 74. In response, Complainant asked if
he could do the rock route, and Mr. Hembrick agreed and let him drive. Id. at 75. Complainant
recalled that it may have been raining that day, which could have contributed to Mr. Hembrick’s
decision to let him drive a different route; the dirt route might have been shut down. Id. at 75-76.

Complainant put in a service request for clutch repairs on Truck #7 after he drove it on
March 14, 2016, but the request is not part of his exhibits. Complainant is unsure what happened
to it. Id. at 76.

On March 15, 2016, Complainant drove Truck #7 only on the gravel route, and had the
same clutch issues as the day before. That day, he filled out a driver vehicle inspection report for
the truck, and he did not check the box indicating that conditions were satisfactory. However, he
had been instructed by Mr. Hembrick not to submit additional work orders after a first work order.
Id. at 77-78. Therefore, he did not otherwise report the clutch issues in writing that day. Id. at 78.
He again felt forced to drive Truck #7 that day, for fear of losing his job. Id. at 79.

Other than Mr. Hembrick’s comment on March 14, 2016, telling Complainant to go home
and not come back, nobody else with Respondent told him that if he did not drive Truck #7, he
would lose his job. Id. at 79-80.

On Complainant’s March 16, 2016 vehicle inspection report for Truck #7, he again did not
mark the “satisfactory” box, but he did not complete another work order for the clutch, since he
had been told not to do so. At the end of the day, he went directly to the night mechanic. Id. at
80.

4 While this exhibit was identified as RX-17 at the hearing, in the documents actually admitted into evidence, the
shorter sand route, with a traffic circle, is labeled as RX-15. Therefore, it will otherwise be referred to as RX-15
herein.



Between March 14, 2016 and March 16, 2016, Complainant inquired as to the status of the
repair on Truck #20, but Mr. Hembrick did not answer him. He did not talk to any of the mechanics
about it. 1d. at 80-81. It was his understanding, from talking to other drivers, that Truck #20 had
been repaired. He asked Mr. Hembrick about it because he was the supervisor; the mechanics
would not be able to give him permission to drive the truck again. Id. at 81-82. When he told Mr.
Hembrick that he was going to report the problems with Truck #7 to the DOT, Mr. Hembrick told
him to remove his things from Truck #20 and put them in Truck #7, and never answered him about
whether Truck #20 had been repaired. Id. at 82. Between March 14, 2016 and March 16, 2016,
Truck #20 was physically in the mechanic’s shop, but it was not in the repair bay. Id. at 82-83.

On March 17, 2016, Truck #7 was with the mechanics for repairs and adjustments.
Complainant did not talk to the mechanic that day. When he went to work on March 18, 2016, he
was assigned Truck #7 again, and he had no problems with the clutch that day. Mr. Hembrick had
assigned him to the gravel route. Id.

After his termination, Complainant was unemployed for a year, and eventually ended up
finding a job with Hill Phoenix, as a brazer. Id. at 84. He did not apply for any trucking jobs after
his termination; he was somewhat devastated. He did not seek mental health treatment, but decided
to get back into manufacturing. Id. at 84-85. He made his first applications for employment a
month after his termination from Respondent, with quite a few companies. Id. at 85-86. He did
look for driving opportunities, but nobody was hiring. Id. at 86.

On redirect examination, Complainant testified that the core of the issue that he had with
Respondent was safety, and dealing with a truck that was unsafe. When Mr. Hembrick told him
to drive the truck, or go home and not come back, he felt that he had to either drive the truck or be
terminated. Id. at 87.

On the gravel route, Complainant had better visibility, because there were no curves in the
road. Id. Inaddition, the route had less traffic, as compared to the sand route. More traffic posed
a higher risk of accidents with others. Id. at 88.

For March 14, 2016 through March 16, 2016, Complainant did not check the “satisfactory”
box on the vehicle inspection reports. He did check the box on March 18, 2016. Id. at 88-89.

Complainant believes that he was terminated because he stated that he was going to make
a complaint to the DOT. He had refused to drive trucks before, but had never before been told to
go home and not come back. Id. at 89. When he had refused to drive trucks in the past, he had
been offered another truck, or offered an opportunity to wait for the truck to be repaired. 1d. When
Complainant was terminated for alleging a safety issue, he was turned off from the idea of
continuing to file safety complaints with trucking companies. 1d. at 90.

B. Robert C. Foster, Former Employee, R.S. Thomas Hauling, Inc. (TR at 15-28)
Mr. Foster testified that he is a former truck driver for Respondent. He was employed with

them from approximately April 2014 to March/April 2016. He has worked as a commercial truck
driver for about 23 years. He has known Complainant since 2014. (TR at 15.)
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Mr. Foster never observed Complainant interacting with Mr. Hembrick in a negative way.
He never observed Complainant being disrespectful or defiant toward Mr. Hembrick. He also
never observed Complainant being insubordinate; he usually did anything asked of him. 1d. at 16.

Complainant fulfilled his duties, with regard to safety. He always inspected his trucks to
ensure they were in working order. If he felt a truck was unsafe, he reported it as soon as possible
to amechanic. Id. at 16-17. Mr. Foster had known Complainant to report safety issues with trucks
to the mechanics a few times. Id. at 17.

Mr. Foster had previously driven Truck #7 and was familiar with its issues. He stated:

It had bad clutch issues. A lot of times, you have to give it a lot of gas to try to get
the truck in motion. And it would just stall out on you, and you have to try to grab
the brake as soon as possible so it wouldn’t roll out on you.

Id. at 18-19. He further testified:

Well, if you — if it stalls out, it’s going to keep rolling. And a lot of times when the
engine cuts off, you have to mash the brake real hard to try to get it to stop because
it’s electronic. So you have to hit the brake. And sometimes when you mash the
brake, it’1l still keep on rolling on you. So it would roll out, you know, into an
intersection if you’re not careful.

Id. at 19. The drivers were usually assigned Truck #7 if their own truck was broken down. They
referred to it as the “punishment truck” because there was always something wrong with it, most
often the clutch problem described above. Mr. Hembrick assigned the truck while knowing that it
had the clutch issue. Id.

Mr. Foster recalled Mr. Hembrick assigning Truck #7 to Complainant in March 2016, and
Complainant’s response was that it was unsafe to drive and that he could not do so. Id. at 19-20.
Mr. Foster was not familiar with the route to Respondent’s Wal-Mart site, but he was familiar with
the rock quarry route. Id. at 20. He also would have refused to drive Truck #7, knowing about its
clutch issues. 1d. He and other drivers had made complaints about Truck #7 being unsafe to drive
because of the clutch. Id. at 25.

On cross-examination, Mr. Foster testified that he drove Truck #7 approximately two
times. He last drove it at the end of 2015 or beginning of 2016. Id. at 25-26. After driving the
truck, he reported the problem with the clutch, which resulted in the truck being inspected, but it
was not repaired and fixed. Id. at 26. He testified that he knows that the truck was not repaired
between January 2016 and March 2016, because he knows a person that bought the truck and
finally fixed it, by tearing down and rebuilding the transmission. Id. at 27.

Mr. Foster testified that drivers would have to use Truck #7 when their usual trucks broke

down. There might have been one other spare truck, but Mr. Foster could not specifically recall.
Id. at 28. Mr. Foster quit his job with Respondent to take an over-the-road position. Id.
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C. Randy Thomas, Owner and President, R.S. Thomas Hauling, Inc. (TR at 91-
99)

Mr. Thomas testified that his office manager produced Respondent’s Exhibits 16 and 17,
and he physically drove the routes. He wrote down every stoplight, turn, and yield, in order to be
able to do an exact comparison of the routes, and did not feel there was a lot of difference, in terms
of their safety for truck driving. (TR at 92.)

Mr. Thomas did not agree that the gravel route was a straight shot, without a lot of
stoplights and side streets. He reported that the route had five stoplights, three or four of which
were after taking Exit 73 for Maury Street. If taking the exit used by Complainant, for Bells Road,
there are two lights. Id. at 92-93. When leaving Rockville/Luck Stone, the route goes down Route
623 for about one mile, and there are multiple driveways and a couple of businesses in the area.
There is a traffic light, more straight driving down Route 623, and then a left onto Interstate 64
East. Id. at 94. Mr. Thomas also noted that using the Bells Road exit is about three to four miles
longer than using the Maury Street exit off the highway. Id.

Mr. Thomas testified that both the gravel route and sand route have driveways thereon. He
would not characterize the gravel route as a “straight shot.” He would also not consider it to be a
more relaxed drive, because there is a lot of heavy traffic on Interstates 64 and 95 through
Richmond. Id. at 95-96.

On cross-examination, Mr. Thomas testified that the sand haul is a shorter term job for the
company, and that he is more familiar with the stone haul, because they have been doing it for
years. However, he ran a cycle time on the dirt haul, in order to be able to give a price for the
work they do, and ran it again to get the information for this action. Id. at 98. He has never driven
Truck #7 on either route, so he does not have personal knowledge of any issues driving the truck
in 2016. Id.

D. Russell Hembrick, General Superintendent, R.S. Thomas Hauling, Inc. (TR at
99-117)

Mr. Hembrick testified that during the week of March 14, 2016, he had to put
Complainant’s truck, Truck #20, in the shop. The only spare truck on the yard for him to drive
was Truck #7. (TR at 100.) Truck #20’s lift axle bushings and orca pin bushings in the back of
the truck had to be replaced. The truck was out of commission from March 14, 2016 to March
18, 2016 for these reasons. It was not returned to service at any time during that period. Id. at
101.

After Mr. Hembrick assigned Truck #7 to Complainant, he told Mr. Hembrick that he did
not feel comfortable driving the truck on the dirt job. Id. Complainant said that he did not feel
comfortable with the clutch on the truck. Mr. Hembrick stated, “I told him that I needed him on
the dirt job. He said he didn’t want to go. So I gave him the option of going to the gravel job for
this day.” Id. at 102. Mr. Hembrick denied telling Complainant that if he did not drive Truck #7,
he should go home and not come back. He said, “No. That wasn’t quite the case. I told if he did
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not want to drive truck number seven, he had to go home. I had nothing else for him to drive.” Id.
at 103. He did not indicate to Complainant that he would be terminated if he did not drive Truck
#7. 1d.

After their conversation, Complainant decided that Truck #7 was safe enough for him to
go to the gravel job. Complainant had not driven Truck #7 on March 14, 2016, before he claimed
it had a problem with the clutch. When Complainant started his job with Respondent, he first
drove Truck #7 as his assigned truck. He probably drove it after that too, because it was the spare
truck that was used whenever a truck broke down. 1d. at 103-104. The company did not have any
other spare trucks in March 2016. 1d. at 104.

After Complainant drove the gravel route on March 14, 2016, Mr. Hembrick gave him an
assignment for the next day. Complainant did not say anything to Mr. Hembrick about the clutch
issues with Truck #7 until Mr. Hembrick assigned him to the dirt haul with Truck #7 the next day.
Id. at 104-105. Mr. Hembrick responded to Complainant that he did not think there was anything
wrong with the clutch. In his testimony, he described how to use the clutch on that truck and
indicated that a good truck driver knows how to handle it. In addition, Mr. Hembrick looked on
the truck inspection sheet from that day, and saw that Complainant had not listed anything as being
wrong with the clutch. Id. at 106. Respondent has no documents showing that on March 14, 2016,
Complainant made a written report requesting clutch repairs on Truck #7. 1d. at 107. Further, Mr.
Hembrick did not tell Complainant not to mark problems with the truck on the daily inspection
report because he had already reported the issues. Id.

On March 15, 2016, Complainant drove the gravel route; Mr. Hembrick did not force him
to do the dirt route. 1d. That day, when Complainant filed his driver inspection report, he did not
list any clutch problems with Truck #7, nor did he have any discussion with Mr. Hembrick about
it, either before or after his shift. Id. at 107-108.

All drivers were assigned to the gravel haul on March 16, 2016, because the dirt haul was
rained out. Id. at 108. That evening, Complainant told Mr. Hembrick that he had spoken to the
mechanic and told him that Truck #7 had clutch problems. Mr. Hembrick told the mechanic to put
the truck in the shop, check it from front to back, and let him know if anything was wrong with it.
Complainant could not work the following day, because Truck #7 was in the shop the whole day.
Id. at 109. Mr. Hembrick did not threaten to take any adverse employment action against
Complainant for reporting the clutch issue that day. Id. at 109-110.

Truck #7 came out of the shop on the evening of March 17, 2016. The mechanic report
indicated that the clutch was loosened. The mechanic did not report any other issues with the
clutch of the truck. 1d. at 110.

On March 18, 2016, Mr. Hembrick assigned Complainant to the dirt haul, but he refused
the assignment. He said the truck was unsafe to drive on that route. Therefore, Mr. Hembrick let
him go back on the gravel route. Id. at 111. When Complainant returned at the end of the day,
Mr. Hembrick called him into his office, and told him that they could not use his services anymore.
At that time, Mr. Hembrick did not provide a reason for the termination, and Complainant got up
and walked out. Id. at 111-112. The actual reason Mr. Hembrick terminated Complainant was
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because he would not do what was asked of him, including his assigned jobs. Id. at 112. The
termination was not related to the issues that Complainant raised with the clutch on Truck #7 that
week. Id.

On cross-examination, Mr. Hembrick indicated that Respondent keeps a copy of the daily
vehicle inspection reports, and would have copies of the reports for Truck #7 from March 14, 2016
through March 18, 2016. Id. at 113. During the time period at issue in this matter, Mr. Hembrick
was supervising about 30 truck drivers. He has accurate recall regarding the assignments for all
30 drivers each day in 2016. Id. at 113-114.

In addition to adjusting the clutch on Truck #7 on March 17, 2016, the mechanic also
replaced two tires and put on a hard pan gasket. Id. at 114.

Mr. Hembrick provided information to Respondent’s office manager regarding the reason
for Complainant’s termination. Id. He did not otherwise document anything regarding
Complainant during the week of March 14, 2016. Id. at 115-116. He reported information about
the termination to the office manager or Mr. Thomas after it occurred; he did not report anything
to them about Complainant’s safety complaints before making the decision to terminate him. Id.
at 116.

1. Written Statements

A. Correspondence to Complainant from Mandy Davenport, Office Manager,
R.S. Thomas Hauling, Inc., dated May 24, 2016

Ms. Davenport sent correspondence to Complainant, in response to a letter Respondent
received from the Department of Labor in connection with this claim. In her letter to Complainant,
Ms. Davenport responded to Complainant’s allegations and requested certain information. Her
responses included the following account of the events on March 14, 2016:

You were told by Russell Hembrick that if you could not drive RST 7 that you
would have to go home because there were not any additional trucks available for
you to drive that day. After telling Russell Hembrick that you were not going to
drive RST 7, you pulled the truck in the shop and told Ray Hamilton, Shop
Foreman, that the seat would not go all the way back. Russell Hembrick sat in the
seat and Ray Hamilton found there was a bolt hung in the seat. After fixing the
seat, you drove RST 7 to Luck Stone and hauled 5 loads.

(CX-Hat 1)

Ms. Davenport referenced an Exhibit 2 to her letter (which was not admitted into evidence),
showing that Complainant drove Truck #7 on March 15, 2016 and March 16, 2016, as well. She
stated that this exhibit also included a copy of a vehicle inspection report with Complainant’s
signature, stating that the condition of the vehicle was satisfactory. 1d. Exhibits 3, 4, and 5 to her
letter included copies of a paycheck stub for Complainant, a March 17, 2016 repair order for Truck
#7, and documentation that Complainant drove the gravel haul again on March 18, 2016. 1d. at 2.
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Finally, Ms. Davenport stated:

You stated that upon your return to the office on March 18, 2016 you were informed
by Randy Thomas that you were being let go due to your attitude. Exhibit 6, which
consists of 5 pages, is a printout from Apple Vacations showing that Randy Thomas
was in Mexico until March 18, 2016 with a return flight to Dulles International
Airport at 4:10 pm. You have made a false statement about Randy Thomas.

B. Correspondence to Ms. Davenport from Complainant, dated July 6, 2016

Complainant sent this correspondence to Ms. Davenport in response to her May 24, 2016
letter. With regard to March 14, 2016, he stated:

On 3-14 when | came to work, I discovered my usual truck (truck 20) was in the
shop and was told to drive truck 7 by Russell Hembrick. | was leery about driving
truck 7 on that particular route (which was not my usual route) because it had a
clutch issue (the clutch would cause the truck to stall). 1 told him I did not want to
drive that truck on that route due to safety concerns but before I could give him
specifics, he told me that if I did not want to drive that truck to “go home and don’t
come back.” T asked another driver (Patrick Olivier) to verify what was wrong with
truck 7, as other drivers knew the situation also. Patrick told Mr. Hembrick that he
did not like to drive truck 7 either.

(CX-I at 1.) Complainant represented that around 4:45pm on that day, he wrote up the clutch
issues for Truck #7. 1d.

In his letter, Complainant next addressed March 16, 2016, stating the following:

On 3-16 Mr. Hembrick told me to drive truck 7 and I told him I would not drive it
on that route due to the unsafe clutch. | asked him if it had been repaired and he
responded “no, nothing is wrong with the truck.” He then told me to take my things
out of truck 20 (my normal truck) and put them in truck 7. This was seen by me as
a “punishment” because it was a demotion for me—only because | verbalized the
safety factor. My response was that | would call DOT and report him.

Id. Complainant further stated that after his experience with Mr. Hembrick that day, he reported
the problems with Truck #7 to the head night mechanic. Another driver walked up during that
conversation and verified the issues. He found out the next day that the truck had been taken out
of service to be repaired. Id.

Complainant stated that he did not recall saying that he was “forced” to drive Truck #7, but
that he felt pressured to choose between driving an unsafe vehicle and losing his job. Also, he

-15-



never told Mr. Hembrick that he would not drive Truck #7 at all, but told him that he would not
drive it on a particular route. Id. at 2. He stated:

That route has more traffic lights, blind curves, drive ways people pull out of,
school buses, narrower roads and a heavier flow of traffic, which concerned me
with the unsafe clutch. The route to the Luck Stone Boscobel Quarry is a much
wider road, less traffic, much fewer lights, straight shot, no hidden curves or hidden
driveways, and a wider view, making it safer because | did not have to use the clutch
as much.

Complainant agreed that Truck #7 was repaired on March 17, 2016, and indicated that
when he drove the truck on March 18, 2016, he noticed that it was in better condition. He stated
that he had not been asked to take Truck #7 on the route in question again, and he would have done
so, since it had been repaired. Instead, he was terminated and was told the grounds were his
attitude. Id. Finally, with regard to speaking with Mr. Thomas, Complainant stated:

In my OSHA form, | did not use the date of March 18, as far as speaking with Mr.
Randy Thomas. | wrote March 2?, symbolizing the 20 (something). | did not
remember the exact date but it was in the 20’s.

C. Statement of Mr. Foster, Undated

Among other various assertions in his written statement, Mr. Foster represented that he had
known Complainant since 2014, when they were both employed by Respondent, and that he had
never heard about or observed Complainant being defiant, disrespectful, or inappropriate in his
communications or behavior. (CX-Kat1.)

During Mr. Foster’s own employment with Respondent, he had seen numerous incidents
where Respondent would delay in making truck repairs or responding to work order requests. Id.
He stated that it was well-known among the drivers that Truck #7 had clutch problems that caused
it to stall, and he had experienced the problems with Truck #7 himself, while driving it on one
occasion. He had reported the clutch issue to the mechanic. 1d. Mr. Foster indicated that there
were numerous work orders and inspection reports for Truck #7 noting the clutch issue. Id.

Mr. Foster reported that Complainant brought safety and communication issues to Mr.
Hembrick’s attention during his employment, including Mr. Hembrick not providing enough
notice for Saturday scheduling. Mr. Foster also stated that when Mr. Hembrick was annoyed with
Complainant, he would speak to Complainant in a demeaning fashion. Id.

Mr. Foster stated that when Mr. Hembrick assigned Truck #7 to Complainant in March

2016, there were other trucks available to drive, and that the assignment was made as a punishment
for Complainant’s comments about the schedule and response to safety issues. The drivers referred
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to Truck #7 as the “Punishment Truck”, and it usually remained unassigned, unless there was full
staff working for the day or Mr. Hembrick wanted to reprimand a driver. Id.

Complainant wished to remain in strict compliance with driving regulations, including the
number of hours for driving, and Mr. Hembrick would sometimes be upset with Complainant for
returning early to the yard, even if had completed his quota of loads for the day. Id. at 2. When
Complainant felt a truck was unsafe, he made a verbal report and refused to drive it. In most cases,
this was not an issue because another truck would be assigned. Id.

With regard to the very specific incidents at issue in this matter, Mr. Foster stated:

20. In the last week of his employment, Mr. Clayton expressed that Truck #7
was unsafe based on the clutch issue described in paragraphs 7 and 8.

21. He agreed to drive Truck #7 if he was assigned transport to the rock quarry.
I support Mr. Clayton’s rationale in agreeing to drive Truck #7 to the rock
quarry rather than the Walmart site based on the route conditions and
frequency in having to engage the clutch.

22. In driving to the Walmart site, the driver would exit Interstate 64 West and
immediately need to ascend a hill and pass three or four lights before
reaching the work site. There is high traffic along this route.

23. In driving to the rock quarry, the driver would exit 295 on flat terrain and
only encounter one traffic light prior to reaching the quarry. This route
involved significantly less use of the truck’s clutch. There is less traffic
along this route.

24, | attest that if made to drive Truck #7, driving to the quarry was much safer
than driving to the Walmart site with respect to the clutch issue.

Id. Mr. Foster concluded that Complainant’s termination was due to his complaints about Truck
#7. 1d.

1. Documentary Evidence

A. R.S. Thomas Hauling, Inc. Company Policies and Procedures

Complainant signed a copy of Respondent’s policies and procedures on April 4, 2014,
agreeing to comply with them during his employment. (CX-A at2.) These policies and procedures
include, in pertinent part, the following:

3. All employees will follow their supervisor’s instructions. Insubordination
or failure to follow a supervisor’s instructions will not be tolerated.
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7. All safety rules will be followed at all times. This includes but is not limited
to speed limits, proper lane changes, and following distances.

13.  All drivers will obey the laws of the state in which they are driving and will
report any traffic violation and/or citations received immediately.

16. Any “at-fault” accident is grounds for termination.

17.  You are responsible for maintaining your CDL license. Excessive points
on your driving record, not paying fines, etc. could result in our insurance
company not being able to “insure” you. If this happens, you will not be
eligible to work here.

Id. at 1. The policies and procedures further provide that written and/or verbal warnings would be
given for rule violations, and that serious or repeated violations may result in immediate
suspension or discharge, at the supervisor’s discretion. Id.

B. Insurance Correspondence

On June 9, 2015, Joby Webb, from Nansemond Insurance Agency, send an e-mail to a
representative of Respondent, with subject “Driver Clayton.” Mr. Webb indicated that
Complainant had been approved by the insurance company on a probationary basis. He stated,
“He is okay to drive for you he just cannot get any moving violations or be involved in any at-fault
accidents.” (CX-B.)

C. Truck #7 Repair Order

A repair order was completed for Truck #7 on March 17, 2016. A total of six items were
requested, and they included checking the truck over and repairing as needed, as well as adjusting
the clutch. There is no signature on the order. (CX-D.)

D. Complainant’s Hauling Records

Complainant’s pay records from the week of March 14 through March 20, 2016, show that
he completed hauls designated as “Luck Stone — Transfer from Rockville” on March 14, 2016,
March 15, 2016, March 16, 2016, and March 18, 2016. (CX-E.)

E. Virginia Employment Commission Documents

On April 6, 2016, Respondent’s office manager, Mandy Davenport, completed Employer’s
Report of Separation and Wage Information, which was sent to Respondent by the Virginia
Employment Commission, due to Complainant’s claim for unemployment compensation. On the
form, Ms. Davenport stated that “his attitude” was the reason given to Complainant for his
discharge. She stated that he had been warned about his conduct on April 11, 2018° and January

5 This date is presumably a typo, since the form is dated 2016. Possible correct dates, given the term of Complainant’s
employment, are April 11, 2014 and April 11, 2015.
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21, 2016, and specifically, that he had been warned about not wanting to work on Saturdays and
not wanting to push snow. (CX-F at 2.)

Ms. Davenport further indicated that the final incident leading to Complainant’s
termination was as follows: “Mr. Clayton told Russell Hembrick that the truck was unsafe to drive
on a dirt haul but was ok to drive to the quarry.” 1d. She stated that Complainant was discharged
for a violation of a company rule/policy. Id. In terms of additional comments, Ms. Davenport
said, “Mr. Clayton did not want to push snow either — told Russell Hembrick that he couldn’t push
snow because it may cause him insurance problems with his CDL.” Id. Finally, she notated that
Complainant did not feel safe driving Truck #7. Id.

On April 19, 2016, the Commission issued its determination on Complainant’s
unemployment compensation claim. The determination letter stated the following:

The Claimant last worked for R S Thomas Hauling Inc on 3/18/16. The Employer
discharged the Claimant citing his attitude.

Section 60.2-618(2) of the Virginia Unemployment Compensation Act provides
that an individual shall be disqualified if it is found that he was discharged as a
result of misconduct in connection with work. Misconduct exists when it is shown
that there was a willful or substantial disregard of the employer’s interests or
standards of behavior that the employer has the right to expect of its employee.

In this instance, the information presented does not establish that the Claimant was
discharged due to misconduct in connection with work. Therefore, the Claimant is
qualified for benefits.

(CX-Gatl)
F. Complainant’s Driving Record
1. January 22, 2014 Accident

On a Police Crash Report, dated January 22, 2014, Complainant was noted to have been in
an accident in his personal vehicle. The diagram of the accident indicates generally that
Complainant was not at fault, as the other driver turned into his lane of traffic and collided with
him. The other driver was issued a summons for the incident, while Complainant was not. (RX-
11.)

2. Complainant’s Driver History Transcript, dated March 21, 2014
Complainant’s transcript from the Virginia Department of Motor Vehicles, dated March
21, 2014, indicates that on July 26, 2011, he had an offense in his commercial vehicle for having

a logbook that was not current. He was convicted of this offense on October 21, 2011. There was
no associated accident listed. (RX-12 at 3.)
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In addition, this transcript shows that he was convicted of an improper equipment offense
for his commercial vehicle in January 201