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DECISION AND ORDER A.F.FlRMlNG IN PART, 
REVERSING I:-.J PART, AND REMANDING 

Put CURl,\\1. This Clise Hri..;e.,; under the H-ll:l visa program prov1sions of the 
Immigration and >faLionality Act. ,rn amend{)d (INA), 8 U.S.C. § 1101(a)(l5)(H)(i)(bJ 
(2014) and 8 U.S.C. ~ 1182(n) (201 a), ,md implemeotmg reguha.tions at 20 C.f<'.R. 
Part 656. subparts H. I (2016). The Complainant DePpHk MehrH urges th<' 
Administrative Review Board (ARn or Goard) to ,·ever,;e the Decision and Order 
Dismissing Complaint as Untimely (Jmw 7. 2017) of the Administrative Law ,Judge 
(AL,T). The AL.I found in favm· of Re~pon<lrnt V-le-➔t Virginia Univernit_v. 
Complainant appealed to the Board. Both parties filed briefa. The Acting 
Admini..;trntor of the Wage & Hour Division 6ied an amicus curiae brief requesting 
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th:it the, Board reverse the ALJ's grant of summllry decision. WP. affirm the AL.T's 

decision that the October, 2014 complaint was not timely filed, but reverse and 

remand because we hold that equitable tolling iR warrrmtcd ,,,,ith respect to 

Complainant's Apnl, 2014 complaint filed with Department of Labor (DOL), Office 

of Tnspector General (OlG). 

BACKGROUND 

Respondent employed Compfainanl a~ an H-1 R nun-immignrnt from May Hi, 

2007, until .!\lay 15. 2013. D. & 0. at 1. During his H-1 B employment, Complainant 

complained that hiH wages hio,d hefc'n impropcdy ('Omput«d. Id. Complninant filed 

multipl~ complaints with the DOL. 

I. Comploint filed with OIG 

On April 1 R, 2014, Complainttnt ri1e<l a complaint against Re~pondent with 

the Department of Labor, OTG ,1lleging that Respondent failed to pay him the 

corr~d ,;ala1·y. Id. at 2; see Complainant's Response to the Order to Show Cause, 

Annexure 1'-1, l'-34. l'-36. 

On August 21, 2014, OlG referred Complainanfs complaint to the 'Wage & 

Hour Division.' The national office advised the regional office that Complainant 

had initially filed his complaint on April 16, 2014. Thereafter, on fllarch 9, 2016- the 
regional Wage & Hour office determined that reasonable cause existed to conduct 

an investigat;on. Complairn-111t's Response to the Order to Show Caus~, Annexure P-

35; sco also P-:l4. On Octobor 4. 20Hi, the district director condurlf,d thflt 

Re~pomlent had not com milted any violat.ionti. ld. at 2. 

2. Complaint filed with the Secretary of Labor and other DOL offices 

On October 8, 2014, Complainant filed another complaint that was addressed 

to the Secretary of the Department of Labor and other offices. Id. at 2. On October 

24, 2014, the ½'age & Hour Division acknowledged receipt of the October 8th 

complaint. Id. at 2: 8ee Complainant'~ Response to the Order to Show Cause, 
Annexcffe l'-2. Wage & Hour ad,,.ised Complainant that no investigation would be 

See Complaina11t"s Respons~ to tlrn Orde,,r to Show Cau,se. An,rnxure, P-:-\fi. OTG 
delayed referral oft.he complaint until Complainant re,turne,d to t.he, Unite,d States amr 
Complainant notified OTG that he would he, nut nfthe country until August V'i, 2011. See id. 
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conducted regarding his October 2014 complaint because more than 12 months had 

passed since his H- lB employment had endP<l, Compfainant'h Rcapon~c to the 

Order to Show Cause, Ann-exure .l:'-34. 

8. Proceedings before the OffU:e of Adminii;lraliFe Lau, Judges 

In response to the October 4, 201 G di,;trid direetor's determination 

(concerning Complainant's i\priL 2011 complaint fi!(ad with OIG) that Respondent 

had not committed any vio]ations, the Complainant filed objections with the Office 

of Administrative Law Judges and requested a hearing. After Respondent filed a 

motirm for summary judgment, the ALJ issued an Order to Show Cause why the 

complaint should not. be di;,misAnd fo1· untimelines.➔ to which Complnimrnt 

respunded. After con~idcring the matte!', the AL,J dismissed Complainant's claim, 

concluding Lhat Complainant's October 8 complaint wrrs not timely filed. The A.L,J 
did not equitably construe Complainant's April, 2014 complrrint filed with OIG as 

sufficient because Complainant "was aware of the alleged violations as early rrs 

2012 ... " and a complaint filed with OIG was not adequate. D. & 0. at 4. 

Complrrinant rrppcalcd the ALi's decision to the Ilonrd. 

JURISDICTION AND ST,\NTI,\RD OF REVIEW 

ThP Iloa!'d has juriscliction to review Lhtl ALJ'8 Decisiuo !Ind Order 

Dismissing Complaint as Untimely. 20 C.F.R. § (155.845; see Secrdnry's Order 01-

2019 (Delegation of Authority and Assignment of Responsibility to the 

Administrrrtive Review Board), 84 Fed. Reg. 1:1072 (Apr. B, 20Hl). The ARI3 review~ 
questions of law presented on appeal de novo but is bound by the AL.J's factual 

determinations as long as they are supported by substantial e,idenee. 29 C.F.R 

§ 1982.llO(b); Kruse v. Norfolk S. Ry. Co., ARB ~os. 12-081. 12-106; ALJ Ko. 2011-
FRS-022, at 3 (ARB Jan. 28. 2014). 

DISCUSSION 

The issues on appeal are (1) wheth~,- Complainant's complaint ,,·as timely 

filed with th€ VVage & Hour Division, lhr, prnp<Jr entitv, and if not, (2) whether 

equitable modification principles apply to excuso Cnmplrrinant's failure to timely file 

with \Nrrge & Hour. 

Complaints must be filed "not later than 12 months after the latest date on 

whieh the alleged vi0latio11(s) were cummitted .... " 20 C.F.R. ~ 655.80f,(n)(6). 
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Complaints mfly he filed with the Department of Labor Wage & Hour Division. 20 

C .F.K § 655.806(a)(1 ). Parties do not dispute that Complainant did not file fl timely 
complaint with the Wnge & Hour Division. l\;onethcless, Complainant did file a 
complamt with the OIG on April 16, 2014. 

In Sclwol Dist. of the City of Allentown u. Marshall, the 1'hird Circuit 
r,wognizcd three situations rn which tolling of Rtatute8 of limitations is proper: "(l) 

[when] the defendant has actively misled the plaintiff respecting the cause of action. 
(2) the plaintiff has in some extraordinary way been prevented from asserting his 
rights, or (3) the plaintiff h:cis rnised the precise ,;tntutory clnim in issue but has 
mrntakenly done so in thfl wrong forum.'' Lu/wry!.'. El Floridita dlh!a Buenos Ayres 
Bar & Grill, ARR No. 10-1.SI, AI~r :-,Jo. 2010-LCA-020, slip op. at fi (ARB April :JO, 
2012) (quoting Wakileh u. We.~lern Ky. Univ., ARD :-.:o. 04-01::\. ALJ No. 2003-LCA· 

023, slip op. ,it 4 (ARD Oct. 20, 2DD4) (citing School Dist_ of the City of Allentown v. 
Marshall, 651 F.2d 16, 18 (1981) (eitatiun omitted))). 

Complainant contends that his April, 2014 comphiinL filed with OIG alleges 
Lhnt Respondent failed to pay him prevailing wages to which he was entitled under 

immigration law and that this complaint constitutes the precise statutory complaint 
but filed in the wrong fontm. Complamant notes that OlG is a UOL agency vested 
with the power to unearth fraud. Respondent counters that equitable tolling .shuuld 
not 11pply bec,rnae OIG cannot be the "wrong forum•· na it docs meet the definition of 

"fornrn'" defined as "a court or othel' judicial body:' 

The Acting Administrator asserts that Respondent's argument that OJG is 
not a forum "rehes on an unduly narrow understandmg of what constitutes H forum 
that is inconsistent with Board precedent and antithetical to the principfoa of 
equitable tolling and the statutory structure 11nd purpose of thP H-1 n program,"' 
citing Shelton o. Ouk Ridwi Nut'/ l,ri/)., ARil No. 88-100, AL,J No. Hl95-CA1\-019 
(."J:tB :vlar. 30, 2001). Amicus Hr. at 24 '!'ho Acting /\.dmini8tn1tnr a,;acrts that, like 
the Wage & Hour Division. OJG io, authorized to accept complaints nnd r:onduct 
mvestigations related to H-lB viRa violations, albeit ll nnrrower range of such 
v10lations. /d. at 25, 

We agree with Complainanl :ind the Acting Administrator and hold that 
Complainant timoly filed the precise statutory claim in the wrong forum and that 
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equitable tolling ,;hould be granted in this rnstance. 2 While Wage & Hour was the 
appropriate forum to file a complarnt, Complainant, being sclf-rcprcscnled, is 
entitled under the present circumstances to equitable modification of that oversight 
under ARH precedent and School Dist. of the City of Allentown v. Mar~hall. 

CONCLUSION 

For the ni;,sons explained above. we hold that the ALJ correctly found that 

the October 8, 2014 complaint was untimely and AFFIRM that portion of his 
decision. However, we hold that he erred in concluding that equitable modification 
principles do not apply to the April 16, 2014 complaint filed with OIG. Accordingly, 
we REVERSE the decision and order below and REMAND to the AJA for further 
proceedings. 

SO ORDERED. 

Respondent a,·gues that equitahle principles are not warranted because 
Complainant failed to raise th~ precise slatutory claim us he cited the lJ.2A rather than the 
H•lll rq;ulation,;. The Actmg Administrator asserts that Complainant's citation to the H· 
2A rngulation does not affect this analysis hecause the comp\ainl i6 measured using the 
~randae,ls normally used to evaluate aggrieved party complaints which are informal, filed 
for the purpose of initiating an invcstigatwn. mid are only required to set forth 8ufhcient 
facts for the Administrator to dete1·mine whether there is cause to believe that a violation 
has heen committed. Amicus Br. at 22.2:-1. We agree with the argument,s of the Acting 
Administrator that Complainant's April 1 fl, 2014 complaint sufficiently raised th~ statutory 
claim at issue in this case. 




