CHAPTER 7-DIRECTORS AND OFFICERS

701. BOARD OF DIRECTORS. BOARD OF DIRECTORS

Subject to any provision in the certificate of incorporation authorized by paragraph (b) of
section 620 (Agreements as to voting; provision in certificate of incorporation as to control of
directors) or by paragraph (b) of section 715 (Officers), the business of a corporation shall be
managed under the direction of its board of directors, each of whom shall be at least eighteen years
of age. The certificate of incorporation or the by-laws may prescribe other qualifications for
directors.

702. NUMBER OF DIRECTORS. NUMBER OF DIRECTORS

(a) The number of directors constituting the entire board shall not be less than three, except that
where all the shares of a corporation are owned beneficially and of record by less than three
shareholders, the number of directors may be less than three but not less than the number of
shareholders. Subject to such limitation, such number may be fixed by the by-laws, or by action of
the shareholders or of the board under the specific provisions of a by-law adopted by the
shareholders. If not otherwise fixed under this paragraph, the number shall be three. As used in this
chapter, "entire board" means the total number of directors which the corporation would have if
there were no vacancies.

(b) The number of directors may be increased or decreased by amendment of the by-laws, or by
action of the shareholders or of the board under the specific provisions of a by-law adopted by the
shareholders, subject to the following limitations:

(1) If the board is authorized by the by-laws to change the number of directors, whether by
amending the by-laws or by taking action under the specific provisions of a by-law
adopted by the shareholders, such amendment or action shall require the vote of a
majority of the entire board.

(2) No decrease shall shorten the term of any incumbent director.

703. ELECTION AND TERM OF DIRECTORS. ELECTION AND TERM OF
DIRECTORS

(a) At each annual meeting of shareholders, directors shall be elected to hold office until the next
annual meeting except as authorized by section 704 (Classification of directors). The certificate of
incorporation may provide for the election of one or more directors by the holders of the shares of
any class or series, or by the holders of bonds entitled to vote in the election of directors pursuant to
section 518 (Corporate bonds), voting as a class.

(b) Each director shall hold office until the expiration of the term for which he is elected, and until
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his successor has been elected and qualified.
704. CLASSIFICATION OF DIRECTORS. CLASSIFICATION OF DIRECTORS

(a) The certificate of incorporation or the specific provisions of a by-law adopted by the
shareholders may provide that the directors be divided into either two, three or four classes. All
classes shall be as nearly equal in number as possible, and no class shall include less than three
directors. The terms of office of the directors initially classified shall be as follows: that of the first
class shall expire at the next annual meeting of shareholders, the second class at the second
succeeding annual meeting, the third class, if any, at the third succeeding annual meeting, and the
fourth class, if any, at the fourth succeeding annual meeting.

(b) At each annual meeting after such initial classification, directors to replace those whose terms
expire at such annual meeting shall be elected to hold office until the second succeeding annual
meeting if there are two classes, the third succeeding annual meeting if there are three classes, or
the fourth succeeding annual meeting if there are four classes.

(c) If directors are classified and the number of directors is thereafter changed:

(1) Any newly created directorships or any decrease in directorships shall be so apportioned
among the classes as to make all classes as nearly equal in number as possible.

(2) When the number of directors is increased by the board and any newly created
directorships are filled by the board, there shall be no classification of the additional
directors until the next annual meeting of shareholders.

705. NEWLY CREATED DIRECTORSHIPS AND VACANCIES. NEWLY CREATED
DIRECTORSHIPS AND VACANCIES

(a) Newly created directorships resulting from an increase in the number of directors and vacancies
occurring in the board for any reason except the removal of directors without cause may be filled by
vote of the board. If the number of the directors then in office is less than a quorum, such newly
created directorships and vacancies may be filled by vote of a majority of the directors then in
office. Nothing in this paragraph shall affect any provision of the certificate of incorporation or the
by-laws which provides that such newly created directorships or vacancies shall be filled by vote of
the shareholders, or any provision of the certificate of incorporation specifying greater requirements
as permitted under section 709 (Greater requirements as to quorum and vote of directors).

(b) Unless the certificate of incorporation or the specific provisions of a by-law adopted by the
shareholders provide that the board may fill vacancies occurring in the board by reason of the
removal of directors without cause, such vacancies may be filled only by vote of the shareholders.

(c) A director elected to fill a vacancy, unless elected by the shareholders, shall hold office until the
next meeting of shareholders at which the election of directors is in the regular order of business,
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and until his successor has been elected and qualified.
706. REMOVAL OF DIRECTORS

(a) Any or all of the directors may be removed for cause by vote of the shareholders. The certificate
of incorporation or the specific provisions of a by-law adopted by the shareholders may provide for
such removal by action of the board, except in the case of any director elected by cumulative
voting, or by the holders of the shares of any class or series, or holders of bonds, voting as a class,
when so entitled by the provisions of the certificate of incorporation.

(b) If the certificate of incorporation of the by-laws so provide, any or all of the directors may be
removed without cause by vote of the shareholders.

(c) The removal of directors, with or without cause, as provided in paragraphs (a) and (b) is subject
to the following:

(1) In the case of a corporation having cumulative voting, no director may be removed when
the votes cast against his removal would be sufficient to elect him if voted cumulatively
at an election at which the same total number of votes were cast and the entire board, or
the entire class of directors of which he is a member, were then being elected; and

(2) When by the provisions of the certificate of incorporation the holders of the shares of
any class or series, or holders or bonds, voting as a class, are entitled to elect one or
more directors, any director so elected may be removed only by the applicable vote of
the holders of the shares of that class or series, or the holders of such bonds, voting as a
class.

(d) An action to procure a judgment removing a director for cause may be brought by the Nation
Prosecutor or by the holders of ten percent of the outstanding shares, whether or not entitled to
vote. The court may bar from re-election any director so removed for a period fixed by the court.

707. QUORUM OF DIRECTORS

Unless a greater proportion is required by the certificate of incorporation, a majority of the
entire board shall constitute a quorum for the transaction of business or of any specified item of
business, except that the certificate of incorporation or the by-laws may fix the quorum at less than
a majority of the entire board but not less than one-third thereof.

708. ACTION BY THE BOARD

(a) Except as otherwise provided in this chapter, any reference in this chapter to corporate action to
be taken by the board shall mean such action at a meeting of the board.

(b) Unless otherwise restricted by the certificate of incorporation or the by-laws, any action required
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or permitted to be taken by the board or any committee thereof may be taken without .a meeting if
all members of the board or the committee consent in writing to the adoption of a resolution
authorizing the action. The resolution and the written consents thereto by the members of the board
or committee shall be filed with the minutes of the proceedings of the board or committee.

(c) When authorized by the certificate of incorporation or the by-laws, any one or more members of
the board or any committee thereof may participate in a meeting of such board or committee by
means of a conference telephone or similar communications equipment allowing all persons
participating in the meeting to hear each other at the same time. Participation by such means shall
constitute presence in person at a meeting.

(d) Except as otherwise provided in this chapter, the vote of a majority of the directors present at the
time of the vote, if a quorum is present at such time, shall be the act of the board.

709. GREATER REQUIREMENT AS TO QUORUM AND VOTE OF DIRECTORS

(a) The certificate of incorporation may contain provisions specifying either or both of the
following:

(1) That the proportion of directors that shall constitute a quorum for the transaction of
business or of any specified item of business shall be greater than the proportion
prescribed by this chapter in the absence of such provision.

(2) That the proportion of votes of directors that shall be necessary for the transaction of
business or of any specified item of business shall be greater than the proportion
prescribed by this chapter in the absence of such provision.

(b) An amendment of the certificate of incorporation which changes or strikes out a provision
permitted by this section shall be authorized at a meeting of shareholders by vote of the holders of
two-thirds of all outstanding shares entitled to vote thereon, or of such greater proportion of shares
or class or series of shares, as may be provided specifically in the certificate of incorporation for
changing or striking out a provision permitted by this section.

(c) If the certificate of incorporation of any corporation contains a provision authorized by this
section, the existence of such provision shall be noted conspicuously on the face or back of every
certificate for shares issued by such corporation, except that this requirement shall not apply to any
corporation having any class of any equity security registered pursuant to section twelve of the
United States Securities Exchange Act of 1934, as amended.
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710. PLACE AND TIME OF MEETINGS OF THE BOARD

Meetings of the board, regular or special, may be held at any place within or without this
state, unless otherwise provided by the certificate of incorporation or the by-laws. The time and
place for holding meetings of the board may be fixed by or under the by-laws, or, if not so fixed, by
the board.

711. NOTICE OF MEETINGS OF THE BOARD

(a) Unless otherwise provided by the by-laws, regular meetings of the board may be held without
notice if the time and place of such meetings are fixed by the by-laws or the board. Special
meetings of the board shall be held upon notice to the directors.

(b) The by-laws may prescribe what shall constitute notice of meeting of the board. A notice, or
waiver of notice, need not specify the purpose of any regular or special meeting of the board, unless
required by the by-laws.

(c) Notice of a meeting need not be given to any director who submits a signed waiver of notice
whether before or after the meeting, or who attends the meeting without protesting, prior thereto or
at its commencement, the lack of notice to him.

(d) A majority of the directors present, whether or not a quorum is present, may adjourn any
meeting to another time and place. If the by-laws so provide, notice of any adjournment of a
meeting of the board to another time or place shall be given to the directors who were not present at
the time of adjournment and, unless such time and place are announced at the meeting, to the other
directors.

712. EXECUTIVE COMMITTEE AND OTHER COMMITTEES

(a) If the certificate of incorporation or the by-laws so provide, the board, by resolution adopted by
a majority of the entire board, may designate from among its members an executive committee and
other commiftees, each consisting of three or more directors, and each of which, to the extent
provided in the resolution or in the certificate of incorporation or by-laws, shall have all the
authority of the board, except that no such committee shall have authority as to the following
matters:

(1) The submission to shareholders of any action that needs shareholders' approval under
this chapter.

(2) The filling vacancies in the board of directors or in any committee.

(3) The fixing of compensation of the directors for serving on the board or on any
committee.
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(4) The amendment or repeal of the by-laws, or the adoption of new by-laws.

(5) The amendment or repeal of any resolution of the board which by its terms shall not be
so amendable or repealable.

(b) The board may designate one or more directors as alternate members of any such committee,
who may replace any absent member or members at any meeting of such committee.

(c) Each such commuittee shall serve at the pleasure of the board. The designation of any such
committee, the delegation thereto of authority, or action by any such committee pursuant to such
authority shall not alone constitute performance by any member of the board who is not a member
of the committee in question, of his duty to the corporation under section 717 (Duty of directors).

713. INTERESTED DIRECTORS

(a) No contract or other transaction between a corporation and one or more of its directors, or
between a corporation and any other corporation, firm, association or other entity in which one or
more of its directors are directors or officers, or have a substantial financial interest, shall be either
void or voidable for this reason alone or by reason alone that such director or directors are present at
the meeting of the board, or of a committee thereof, which approves such contract or transaction, or
that his or their votes are counted for such purpose:

(1) If the material facts as to such director's interest in such contract or transaction and as to
any such common directorship, officership or financial interest are disclosed in good
faith or known to the board or committee, and the board or committee approves such
contract or transaction by a vote sufficient for such purpose without counting the vote of
such interested director or, if the votes of the disinterested directors are insufficient to
constitute an act of the board as defined in section 708 (Action by the board), by
unanimous vote of the disinterested directors; or

(2) If the material facts as to such director's interest in such contract or transaction and as to
any such common directorship, officership or financial interest are disclosed in good
faith or known to the shareholders entitled to vote thereon, and such contract or
transaction is approved by vote of such shareholders.

(b) If such good faith disclosure of the material facts as to the director's interest in the contract or
transaction and as to any such common directorship, officership or financial interest is made to the
directors or shareholders, or known to the board or committee or shareholders approving such
contract or transaction, as provided in paragraph (a), the contract or transaction may not be avoided
by the corporation for the reasons set forth in paragraph (a). If there was no such disclosure or
knowledge, or if the vote of such interested director was necessary for the approval of such contract
or transaction at a meeting of the board or committee at which it was approved, the corporation may
avoid the contract or transaction unless the party or parties thereto shall establish affirmatively that
the contract or transaction was fair and reasonable as to the corporation at the time it was approved
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by the board, a committee or the shareholders.

(c) Common or interested directors may be counted in determining the presence of a quorum at a
meeting of the board or of a committee which approves such contract or transaction.

(d) The certificate of incorporation may contain additional restrictions on contracts or transactions
between a corporation and its directors and may provide that contracts or transactions in violation
of such restrictions shall be void or voidable by the corporation.

(e) Unless otherwise provided in the certificate of incorporation or the by-laws, the board shall have
authority to fix the compensation of directors for services in any capacity.

714. LOANS TO DIRECTORS

A loan shall not be made by a corporation to any director unless it is authorized by vote of
the shareholders. For this purpose, the shares of the director who would be the borrower shall not be
shares entitled to vote. A loan made in violation of this section shall be a violation of the duty to the
corporation of the directors approving it, but the obligation of the borrower with respect to the loan
shall not be affected thereby.

715. OFFICERS

(a) The board may elect or appoint a president, one or more vice-presidents, a secretary and a
treasurer, and such other officers as it may determine, or as may be provided in the by-laws.

(b) The certificate of incorporation may provide that all officers or that specified officers shall be
elected by the shareholders instead of by the board.

(c) Unless otherwise provided in the certificate of incorporation or the by-laws, all officers shall be
elected or appointed to hold office until the meeting of the board following the next annual meeting
of shareholders or, in the case of officers elected by the shareholders, until the next annual meeting
of shareholders.

(d) Each officer shall hold office for the term for which he is elected or appointed, and until his
successor has been elected or appointed and qualified.

(e) Any two or more offices may be held by the same person, except the offices of president and
secretary. When all of the issued and outstanding stock of the corporation is owned by one person,
such person may hold all or any combination of offices.

(f) The board may require any officer to give security for the faithful performance of his duties.

(g) All officers as between themselves and the corporation shall have such authority and perform
such duties in the management of the corporation as may be provided in the by-laws or, to the
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extent not so provided, by the board.

(h) An officer shall perform his duties as an officer in good faith and with that degree of care which
an ordinarily prudent person in a like position would use under similar circumstances. In
performing his duties, an officer shall be entitled to rely on information, opinions, reports or
statements including financial statements and other financial data, in each case prepared by:

(1) one or more other officers or employees of the corporation or of any other corporation
of which at least fifty percentum of the outstanding shares of stock entitling the holders
thereof to vote for the election of directors is owned directly or indirectly by the
corporation, whom the officer believes to be reliable and competent in the matter
presented, or

(2) counsel, public accountants or other persons as to matter which the officer believes to
be within such person's professional or expert competence, so long as in so relying he
shall be acting in good faith and with such degree of care, but he shall not be
considered to be acting in good faith if he has knowledge conceming the matter in
question that would cause such reliance to be unwarranted. A person who so performs
his duties shall have no liability by reason of being or having been an officer of the
corporation.

716. REMOVAL OF OFFICERS

(a) Any officer elected or appointed by the board may be removed by the board with or without
cause. An officer elected by the shareholders may be removed, with or without cause, only by vote
of the shareholders, but his authority to act as an officer may be suspended by the board for cause.

(b) The removal of an officer without cause shall be without prejudice to his contract rights, if any.
The election or appointment of an officer shall not of itself create contract rights.

(c) An action to procure a judgment removing an officer for cause may be brought by the Nation
Prosecutor or by the holders of ten percent of the outstanding shares, whether or not entitled to vote.
The court may bar from re-election or reappointment any officer so removed for a period fixed by

the court.
717. DUTY OF DIRECTORS

(a) A director shall perform his duties as a director, including his duties as a member of any
committee of the board upon which he may serve, in good faith and with that degree of care which
an ordinarily prudent person in a like position would use under similar circumstances. In
performing his duties, a director shall be entitled to rely on information, opinions, reports or
statements including financial statements and other financial data, in each case prepared or
presented by:
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(1) one or more officers or employees of the corporation or of any other corporation of
which at least fifty percentum of the outstanding shares of stock entitling the holders
thereof to vote for the election of directors is owned directly or indirectly by the
corporation, whom the director believes to be reliable and competent in the matters
presented,

(2) counsel, public accountants or other persons as to matters which the director believes to
be within such person's professional or expert competence, or '

(3) a committee of the board upon which he does not serve, duly designated in accordance
with a provision of the certificate of incorporation or the by-laws, as to matters within
its designated authority, which committee the director believes to merit confidence, so
long as in so relying he shall be acting in good faith if he has knowledge concerning the
matter in question that would cause such reliance to be unwarranted. A person who so
performs his duties shall have no liability by reason of being or having been a director
of the corporation.

(b) In taking action, including, without limitation, action which may involve or relate to a change
or potential change in the control of the corporation, a director shall be entitled to consider, without
limitation,

(1) both the long-term and the short-term interests of the corporation and its shareholders
and

(2) the effects that the corporation's actions may have in the short-term or in the long-term
upon any of the following:

(i) the prospects for potential growth, development,
productivity and profitability of the corporation;

(i1) the corporation's current employees;

(iii))  the corporation's retired employees and other
beneficiaries receiving or entitled to receive retirement,
welfare or similar benefits from or pursuant to any plan
sponsored, or agreement entered into, by the corporation;

(iv) the corporation's customers and creditors; and

(v) the ability of the corporation to provide, as a going
concern, goods, services, employment opportunities and
employment benefits and otherwise to contribute to the
communities in which it does business.
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Nothing in this paragraph shall create any duties owed by any director to any person or
entity to consider or afford any particular weight to any of the foregoing or abrogate any duty of the
directors, either statutory or recognized by common law or court decisions.

For purposes of this paragraph, “control" shall mean the possession, directly or indirectly, of
the power to direct or cause the direction of the management and policies of the corporation,
whether through the ownership of voting stock by contract, or otherwise.

718. LIST OF DIRECTORS AND OFFICERS

(a) If a shareholder or creditor of a corporation, in person or by his attorney or agent, or the Nation
Clerk, or the Nation Prosecutor, makes a written demand on a corporation to inspect a current list of
its directors and officers and their residence addresses, the corporation shall, within two business
days after receipt of the demand and for a period of one week thereafter, make the list available for
such inspection at its office during usual business hours.

(b) Upon refusal by the corporation to make a current list of its directors and officers and their
residence addresses available, as provided in paragraph (a), the person making a demand for such
list may apply, ex parte, to the Nation court for an order directing the corporation to make such list
available. The court may grant such order or take such other action as it may deem just and proper.

719. LIABILITY OF DIRECTORS IN CERTAIN CASES

(a) Directors of a corporation who vote for or concur in any of the following corporate actions shall
be jointly and severally liable to the corporation for the benefit of its creditors or shareholders, to
the extent of any injury suffered by such persons, respectively, as a result of such action:

(1) The declaration of any dividend or other distribution to the extent that it is contrary to
the provisions of paragraphs (a) and (b) of section 510 (Dividends or other distributions
in cash or property).

(2) The purchase of the shares of the corporation to the extent that it is contrary to the
provisions of section 513 (Purchase or redemption by a corporation of its own shares).

(3) The distribution of assets to shareholders after dissolution of the corporation without
paying or adequately providing for a known liabilities of the corporation, excluding any
claims not filed by creditors within the time limit set in a notice given to creditors under
chapter 10 (Non-judicial dissolution) or 11 (Judicial dissolution).

(4) The making of any loan contrary to section 714 (Loans to directors).

(b) A director who is present at a meeting of the board, or any committee thereof, when action
specified in paragraph (a) is taken shall be presumed to have concurred in the action unless his
dissent thereto shall be entered in the minutes of the meeting, or unless he shall submit his written
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dissent to the person acting as the secretary of the meeting before the adjournment thereof, or shall
deliver or send by registered mail such dissent to the secretary of the corporation promptly after the
adjournment of the meeting. Such right to dissent shall not apply to a director who voted in favor of
such action. A director who is absent from a meeting of the board, or any committee thereof, when
such action is taken shall be presumed to have concurred in the action unless he shall deliver or
send by registered mail his dissent thereto to the secretary of the corporation or shall cause such
dissent to be filed with the minutes of the proceedings of the board or committee within a
reasonable time after learning of such action.

(c) Any director against whom a claim is successfully asserted under this section shall be entitled to
contribution from the other directors who voted for or concurred in the action upon which the claim
is asserted.

(d) Directors against whom a claim is successfully asserted under this section shall be entitled, to
the extent of the amounts paid by them to the corporation as a result of such claims:

(1) Upon payment to the corporation of any amount of an improper dividend or distribution,
to be subrogated to the rights of the corporation against shareholders who received such
dividend or distribution with knowledge of facts indicating that it was not authorized by
section 510, in proportion to the amounts received by them respectively.

(2) Upon payment to the corporation of any amount of the purchase price of an improper
purchase of shares, to have the corporation rescind such purchase of shares and recover
for their benefit, but at their expense, the amount of such purchase price from any seller
who sold such shares with knowledge of facts indicating that such purchase of shares by
the corporation was not authorized by section 513.

(3) Upon payment to the corporation of the claim of any creditor by reason of a violation of
subparagraph (2)(3), to be subrogated to the rights of the corporation against
shareholders who received an improper distribution of assets.

(4) Upon payment to the corporation of the amount of any loans made contrary to section
714, to be subrogated to the rights of the corporation against a director who received the

improper loan.

(e) A director shall not be liable under this section if, in the circumstances, he performed his duty to
the corporation under section 717.

(f) This section shall not affect any liability otherwise imposed by law upon any director.

1/2004

76



720. ACTION AGAINST DIRECTORS AND OFFICERS FOR MISCONDUCT

(a) An action may be brought against one or more directors or officers of a corporation to procure a
judgment for the following relief:

(1) Subject to any provision of the certificate of incorporation authorized pursuant to
paragraph (b) of section 402, to compel the defendant to account for his official conduct
in the following cases: '

(A) The neglect of, or failure to perform, or other violation of his duties in the
- management and disposition of corporate assets committed to his charge.

(B) The acquisition by himself, transfer to others, loss or waste of corporate assets
due to any neglect of, or failure to perform, or other violation of his duties.

(2) To set aside an unlawful conveyance, assignment or transfer of corporate assets, where
the transferee knew of its unlawfulness.

(3) To enjoin a proposed unlawful conveyance, assignment or transfer of corporate assets,
where there is sufficient evidence that it will be made.

(b) An action may be brought for the relief provided in this section, and in paragraph (a) of section
719 (Liability of directors in certain cases) by a corporation, or a receiver, trustee in bankruptcy,
officer, director or judgment creditor thereof, or, under section 626 (Shareholders' derivative action
brought in the nght of the corporation to procure a judgment in its favor), by a shareholder, voting
trust certificate holder, or the owner of a beneficial interest in shares thereof.

(c) This section shall not affect any liability otherwise imposed by law upon any director or officer.

721.NON-EXCLUSIVITY OF STATUTORY PROVISIONS FOR INDEMNIFICATION OF
DIRECTORS AND OFFICERS

The indemnification and advancement of expenses granted pursuant to, or provided by, this
chapter shall not be deemed exclusive of any other rights to which a director or officer seeking
indemnification or advancement of expenses may be entitled, whether contained in the certificate of
incorporation or the by-laws or, when authorized by such certificate of incorporation or by-laws, (i)
a resolution of shareholders, (ii) a resolution of directors, or (iil) an agreement providing for such
indemnification, provided that no indemnification may be made to or on behalf of any director or
officer if a judgment or other final adjudication adverse to the director or officer establishes that his
acts were committed in bad faith or were the result of active and deliberate dishonesty and were
material to the cause of action so adjudicated, or that he personally gained in fact a financial profit
or other advantage to which he was not legally entitled. Nothing contained in this chapter shall
affect any rights to indemnification to which corporate personnel other than directors and officers
may be entitled by contract or otherwise under law.
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722.AUTHORIZATION FOR INDEMNIFICATION OF DIRECTORS AND OFFICERS

(a) A corporation may indemnify any person made, or threatened to be made, a party to an action or
proceeding (other than one by or in the right of the corporation to procure a judgment in its favor,
whether civil or criminal, including an action by or in the right of any other any other corporation of
any type or kind, domestic or foreign, or any partnership, joint venture, trust, employee benefit plan
or other enterprise, which any director or officer of the corporation served in any capacity at the
request of the corporation, by reason of the fact that he, his testator or intestate, was a director or
officer of the corporation, or served such other corporation, partnership, joint venture, trust,
employee benefit plan or other enterpnise in any capacity, against judgments, fines, amounts paid in
settlement and reasonable expenses, including attorneys' fees actually and necessarily incurred as a
result of such action or proceeding, or any appeal therein, if such director or officer acted, in good
faith, for a purpose which he reasonably believed to be in, or, in the case of service for any other
corporation or any partnership, joint venture, trust, employee benefit plan or other enterprise, not
opposed to, the best interests of the corporation and, in criminal actions or proceedings, in addition,
had no reasonable cause to believe that his conduct was unlawful.

(b) The termination of any such civil or criminal action or proceeding by judgment, settlement,
conviction or upon a plea of nolo contendere, or its equivalent, shall not in itself create a
presumption that any such director or officer did not act, in good faith, for a purpose which he
reasonably believed to be in, or, in the case of service for any other corporation or any partnership,
joint venture, trust, employee benefit plan or other enterprise, not opposed to, the best interests of
the corporation or that he had reasonable cause to believe that his conduct was unlawful.

(c) A corporation may indemnify any person made, or threatened to be made a party to an action by
or in the right of the corporation to procure a judgment in its favor by reason of the fact that he, his
testator or intestate, is or was a director or officer of the corporation, or is or was serving at the
request of the corporation as a director or officer of any other corporation of any type of kind,
domestic or foreign, of any partnership, joint venture, trust employee benefit plan or other
enterprise, against amounts paid in settlement and reasonable expenses, including attorneys' fees,
actually and necessarily incurred by him in connection with the defense or settlement of such
action, or in connection with an appeal therein, if such director or officer acted, in good faith, for a
purpose which he reasonably believed to be in, or, in the case of service for any other corporation or
partnership, joint venture, trust, employee benefit plan or other enterprise, not opposed to, the best
interests of the corporation, except that no indemnification under this paragraph shall be the
corporation, except that no indemnification under this paragraph shall be made in respect of (1) a
threatened action, or a pending action which is settled or otherwise disposed of, or (2) any claim,
issue or matter as to which such person shall have been adjudged to be liable to the corporation,
unless and only to the extent that the Nation, determines upon application that, in view of all the
circumstances of the case, the person is fairly and reasonably entitled to indemnity for such portion
of the settlement amount and expenses as the court deems proper.

(d) For the purpose of this section, a corporation shall be deemed to have requested a person to
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serve an employee benefit plan where the performance by such person of his duties to the
corporation also imposes duties on, or otherwise involves services by, such person to the plan or
participants or beneficiaries of the plan; excise taxes assessed on a person with respect to an
employee benefit plan pursuant to applicable law shall be considered fines; and action taken or
omitted by a person with respect to an employee benefit plan in the performance of such person’s
duties for a purpose reasonably believed by such person to be in the interest of the participants and
beneficiaries of the plan shall be deemed to be for a purpose which is not opposed to the best
interests of the corporation.

723. PAYMENT OF INDEMNIFICATION OTHER THAN BY COURT AWARD

(a) A person who has been successful, on the merits or otherwise, in the defense of a civil or
criminal action or proceeding of the character described in section 722 shall be entitled to
indemnification as authorized in such section.

(b) Except as provided in paragraph (a), any indemmification under section 722 or otherwise
permitted by section 721, unless ordered by the Nation court under section 724 (indemnification of
directors and officers by a court), shall be made by the corporation, only if authorized in the specific
case:

(1) By the board acting by a quorum consisting of directors who are no parties to such
action or proceeding upon a finding that the director or officer has met the standard of
conduct set forth in section 722 or established pursuant to section 721, as the case may
be, or,

(2) If a quorum under subparagraph (1) is not obtainable or, even if obtainable, a quorum of
disinterested directors so directs;

(A) By the board upon the opinion in writing of independent legal counsel that
indemnification is proper in the circumstances because the applicable standard
of conduct set forth in such sections has been met by such director or officer,
or

(B) By the shareholders upon a finding that the director or officer has met the
applicable standard of conduct set forth in such sections.

(c) Expenses incurred in defending a civil or criminal action or proceeding may be paid by the
corporation in advance of the final disposition of such action or proceeding upon receipt of an
undertaking by or on behalf of such director or officer to repay such amount as, and to the extent,
required by paragraph (a) of section 725.
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724. INDEMNIFICATION OF DIRECTORS AND OFFICERS BY A COURT

(a) Notwithstanding the failure of a corporation to provide indemnification, and despite any
contrary resolution of the board or of the shareholders in the specific case under section 723(
Payment of indemnification other than by court award), indemnification shall be awarded by the
Nation court to the extent authorized under section 722 (Authorization for indemnification of
directors and officers), and paragraph (a) of section 723. Application therefore may be made, in -
every case, either:

(1) In the civil action or proceeding in which the expenses were incurred or other amounts
were paid, or

(2) To the Nation court in a separate proceeding, in which case the application shall set
forth the disposition of any previous application made to any court for the same or
similar relief and also reasonable cause for the failure to make application for such
relief in the action or proceeding in which the expenses were incurred or other amounts
were paid

(b) The application shall be made in such manner and form as may be required by the applicable
rules of court or, in the absence thereof, by direction of the Nation court. Such application shall be
upon notice to the corporation. The Nation court may also direct that notice be given at the expense
of the corporation to the shareholders and such other persons as it may designate in such manner as
it may require.

(c) Where indemnification is sought by judicial action, the court may allow a person such
reasonable expenses, including attorneys' fees, during the pendency of the litigation as are as
necessary in connection with his defense therein, if the court shall find that the defendant has by his
pleadings or during the course of the litigation raised genuine issues of fact or law.

725.0THER PROVISIONS AFFECTING INDEMNIFICATION OF DIRECTORS AND
OFFICERS

(a) All expenses incurred in defending a civil or criminal action or proceeding which are advanced
by the corporation under paragraph (c) of section 723 (Payment of indemnification other than by
court award) or allowed by the court under paragraph (c) of section 724 (Indemnification of
directors and officers by the court) shall be repaid in case the person receiving such advancement or
allowance is ultimately found, under the procedure set forth in this chapter, not to be entitled to
indemnification or, where indemnification is granted, to the extent the expenses so advanced by the
corporation or allowed by the court exceed the indemnification to which he is entitled.

(b) No indemnification, advancement or allowance shall be made under this chapter in any
circumstance where it appears:

(1) That the indemnification would be inconsistent with a provision of the jurisdiction of
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incorporation of a foreign corporation which prohibits or otherwise limits such
indemnification; ’

(2) That the indemnification would be inconsistent with a provision of the certificate of
incorporation, a by-law, a resolution of the board or of the shareholders, an agreement
or other proper corporate action, in effect at the time of the accrual of the alleged cause
of action asserted in the threatened or pending action or proceeding in which the
expenses were incurred or other amounts were paid, which prohibits or otherwise
limits indemnification; or

(3) If there has been a settlement approved by the court, that the indemnification would be
inconsistent with any condition with respect to indemnification expressly imposed by
the court in approving the settlement.

(c) If any expenses or other amounts are paid by way of indemnification, otherwise than by court
order or action by the shareholders, the corporation shall, not later than the next annual meeting of
shareholders unless such meeting held within three months from the date of such payment, and, in
any event, within fifteen months from the date of such payment, mail to its shareholders of record at
the time entitled to vote for the election of directors a statement specifying the persons paid, the
amounts paid, and the nature and status at the time of such payment of the litigation or threatened
litigation.

(d) If any action with respect to indemnification of directors and officers is taken by way of
amendment of the by-laws, resolution of directors, or by agreement, then the corporation shall, not
later than the next annual meeting of shareholders, unless such meeting is held within three months
from the date of such action, and, in any event, within fifteen months from the date of such action,
mail to its shareholders of record at the time entitled to vote for the election of directors a statement
specifying the action taken.

(e) Any notification required to be made pursuant to the foregoing paragraph (c) or (d) of this
section by any domestic mutual insurer shall be satisfied by compliance with the corresponding
provisions of section one thousand two hundred sixteen of the insurance law.

(f) The provisions of this chapter relating to indemnification of directors and officers and insurance
therefore shall apply to domestic corporations and foreign corporations doing business within the
territorial jurisdiction of the Nation, except as provided in section 1320 (Exemption from certain
provisions).

726. INSURANCE FOR INDEMNIFICATION OF DIRECTORS AND OFFICERS
(a) Subject to paragraph (b), a cmporaﬁon shall have power to purchase and maintain insurance:

(1) To indemnify the corporation for any obligation which it incurs as a result of the
indemnification of directors and officers under the provisions of this chapter, and
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(2) To indemnify directors and officers in instances in which they may be indemnified by
the corporation under the provisions of this chapter, and

(3) To indemnify directors and officers in instances in which they may not otherwise be
indemnified by the corporation under the provisions of this chapter provided the
contract of insurance covering such directors and officers provides, in a manner
acceptable to the superintendent of insurance, for a retention amount and for co-
Insurance.

(b) No insurance under paragraph (a) may provide for any payment, other than cost of defense, to or
on behalf of any director or officer:

(1) if a judgment or other final adjudication adverse to the insured director or officer
establishes that his acts of active and deliberate dishonesty were material to the cause of
action so adjudicated, or that he personally gained in fact a financial profit or other
advantage to which he was not legally entitled, or

(2) in relation to any risk the insurance of which is prohibited under the insurance law of
this state.

(c) Insurance under any or all subparagraphs of paragraph (a) may be included in a single contract
or supplement thereto. Retrospective rated contracts are prohibited.

(d) The corporation shall, within the time and to the persons provided in paragraph (c) of section
725 (Other provisions affecting indemnification of directors or officers), mail a statement in respect
of any insurance it has purchased or renewed under this section, specifying the insurance carrier,
date of the contract, cost of the insurance, corporate positions insured, and a statement explaining
all sums, not previously reported in a statement to shareholders, paid under any indemnification
msurance contract.
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